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U.S. Customs Service 


Treasury Decisions 


(T.D. 02-61) 
RECORDATION OF TRADE NAME: “ORTHOTEC” 


ACTION: Notice of application for recordation of trade name. 


SUMMARY: Application has been filed pursuant to section 133.12, Cus- 
toms Regulations (19 CFR 133.12), for the recordation under section 42 
of the Act of July 5, 1946, as amended (15 U.S.C. 1124), ofthe trade name 
“ORTHOTEC”. The trade name is owned by Orthotec, LLC, a Delaware 
Limited Liability Company organized and created in the State of Dela- 
ware, 9595 Wilshire Blvd., Suite 502, Beverly Hills, California 90212. 

The application states that the trade name is used on medical devices, 
more specifically, surgical implants made of stainless steel or titanium 
for spinal surgery, comprised of hooks, bolts, screws, rods, instruments 
and containers to hold the goods and instruments. 

The merchandise is manufactured in the United States. 

Before final action is taken on the application, consideration will be 
give to any relevant data, views, or arguments submitted in writing by 
any person in opposition to the recordation of this trade name. Notice of 
the action taken on the application for recordation of this trade name 
will be published in the Federal Register. 

This item previously appeared in the Customs Bulletin on October 23, 
2002. The time for public comments has since been extended to 60 days 
from the date-of this publication in the Federal Register. 


DATE: Comments must be received or on before January 6, 2003. 


ADDRESS: Written comments should be addressed to U.S. Customs 
Service, Attention: Office of Regulations & Rulings, Intellectual Proper- 
ty Rights Branch, 1300 Pennsylvania Avenue, NW. (Mint Annex), Wash- 
ington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Gwendolyn Savoy, Intel- 
lectual Property Rights Branch, 1300, Pennsylvania Avenue, NW, 
Washington, D.C. 20229, (202) 572-8710. 
Dated: November 4, 2002. 
JOANNE ROMAN STUMP 
Chief, 
Intellectual Property Rights Branch. 


[Published in the Federal Register, November 7, 2002 (67 FR 67894) | 
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(T.D. 02-63) 
FOREIGN CURRENCIES 


VARIANCES FROM QUARTERLY RATES FOR OCTOBER 2002 


The following rates of exchange are based upon rates certified to the 
Secretary of the Treasury by the Federal Reserve Bank of New York, 
pursuant to 31 U.S.C. 5151, and reflect variances of 5 per centum or 
more from the quarterly rates published in Treasury Decision 02-60 for 
the following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs pur- 
poses to convert such currency into currency of the United States, con- 
version shall be at the following rates. 


Holiday(s): October 14, 2002. 


Brazil real: 
October 10, 2002 ....... rap ete ce Meade , $0.253485 
October 11, 2002 ... Mate ee a Meee ae Ley .254453 
October 12, 2002 eee: : ; .254453 
October 13, 2002 Die Ree te tor es Seeies .254453 
October 14, 2002 
October 16, 2002 .... 
October 17, 2002 
October 18, 2002 
October 19, 2002 .... 
October 20, 2002 .. 
October 21, 2002 .... 
October 22, 2002 ..... 
October 23, 2002 .. 


Venezuela bolivar: 


October 17, 2002 ... ets lisesecaccs GOO087Z8 
Octeber 21, 2002 .......... : : 000724 
October 28, 2002 Sree ache cian O.aee aa al 3 ie ehwanesae .000717 
October 29, 2002 . Bae ais Scie eae arte leks Boi .000728 


Dated: November 1, 2002. 
RICHARD B. LAMAN, 
Chief, 


Customs Information Exchange. 
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(T.D. 02-64) 
FOREIGN CURRENCIES 


DatLy RATES FOR COUNTRIES NOT ON QUARTERLY LIST FOR OCTOBER 2002 


The Federal Reserve Bank of New York, pursuant to 31 U.S.C. 5151, 
has certified buying rates for the dates and foreign currencies shown 
below. The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others concerned 
pursuant to Part 159, Subpart C, Customs Regulations (19 CFR 159, 
Subpart C). 


Holiday(s): October 14, 2002. 


Austria schilling: 


IGGOBGN © BONE oie oc odie den eR err. $0.071648 
October 2, 2002 ... Se cio eee oe . .071525 
October 3, 2002 ‘ , : eae oe 071735 
October 4, 2002 ME RE a ee Lo eh .071372 
October 5, 2002 ; See ae a nae hyate Sten 071372 
October 6, 2002 F | cakes 3 oe 071372 
October 7, 2002 +2 ae soaks : spon 071336 
October 8, 2002 See nada eed alent Le Arts 071190 
October 9, 2002 ase ; 3 aan tS 071714 
October 10, 2002 . Bie. are 8 LR Raa ‘on .071663 
October 11, 2002 ae Wagers Seer ee 071612 
October 12, 2002 .. : malate ; : - oiens 071612 
October 13, 2002 .. Pra a anaes : 071612 
October 14, 2002 . Sr oer aM ae , 071612 
October 15, 2002 eee eres = ; , ae 071292 
October 16, 2002 de ety aera a ae ite ee 071394 
October 17, 2002 RAO, Dhaai er nee .070623 
October 18, 2002 .. : ; 2 eta ar 070551 
October 19, 2002 .. : ; Be ee ee ee 070551 
October 20, 2002 ecraee } ea ores 070551 
October 21, 2002 .. kre ee cies eee oe Ss 070725 
October 22, 2002 Seer eer. : eh aa eaten 071089 
October 23, 2002 ; ; ae 071016 
October 24, 2002 : se wer ee a ; .070798 
October 25, 2002 a et on < cteeeag 070980 
October 26, 2002 ‘ aoe 070980 
October 27, 2002 ; eee. sea .070980 
October 28, 2002 ae, ees - .071532 
October 29, 2002 ee ans : es bo Seng arenes 071590 
October 30, 2002 ...... eee ce Re eee tines b .071474 
October 31, 2002 Ore 2 Dain. ‘ aa .071808 


€ 


Belgium franc 


October 1, 2002 mee Le 3 4 .. $0.024440 
October 2, 2002 ‘ ieee: et aren 024398 
October 3, 2002 : : ; 024470 
October 4, 2002 024346 
October 5, 2002 : ah ane 024346 
October 6, 2002 ee eee eee pert ec d 024346 
October 7, 2002 . ee, ; 4 024333 
October 8, 2002 Pe oe eee Side ae 024284 
October 9, 2002 ... Si tr Recon ee 4 024462 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
October 2002 (continued): 


Belgium franc (continued) 


October 10, 2 ; ary a ; s $0.024445 
October 11, 2 ; a é ie eve .024427 
October 12, 2 : : : ; : 4 024427 
October 13, 2 ; s te a Saks . : .024427 
October 4,2 : ‘ ae 024427 
October 15 bs ee bse 024318 
October 16, 2 : aah a 024353 
October 17, 2 : 024090 
October 18, 2002 024066 
October 19, 2002 ; : .024066 
October 20, 2002 ; ‘ pores 
October 21, 2002 024125 
October 22, 2002 ‘ - 024249 
October 23, 2002 ‘ . ite 024224 
October 24, 2002 ; . ; .024150 
October 25, 2002 , ; : F ‘ z : .024212 
October 26, 2002 Bs : ; Mus .024212 
October 27, 2002 Spe telah ; ae oe .024212 
October 28, 2002 : 024400 
October 29, 2002 Beever . hae ; Rees .024420 
October 30, 2002 . < See ; ee 024380 
October 31, 2002 : e ue ; 024494 
Finland markka: 
October 1, 2002 ; : $0.165816 
October 2, 2002 ; ; ; ere 165531 
October 3, 2002 er SA Nottie Salonen 7 166018 
October 4, 2002 : eR ena ; or .165177 
October 5, 2002 it as ape 165177 
October 6, 2002 : Se .165177 
October 7, 2002 ; : .165093 
October 8, 2002 me od : 164757 
October 9, 2002 : ‘ : 165968 
October 10, 2002 : ; ; : oe 
October , 2002 . 3 ne ; .165732 
October 12, 2002 5 : a 
October 13, 2002 .165732 
October 14, 2002 : ; f 165732 
October 15, 2002 a 3 164992 
October 16, 2002 ; ; . aoe 165228 
October 17, 2002 163445 
October 18, 2002 163277 
October 19, 2002 : ; 163277 
October 20, 2002 as a, ¢ 163277 
October 21, 2002 . 3 : os .163680 
October 22, 2002 .164521 
October 23, 2002 : , 164353 
October 24, 2005 .163849 
October 25, 200% ek aie : .164269 
October 26, 200% eats sed Jers en emcees .164269 
October 27, 2002 ... Sarats Bee Neer are ‘ .164269 
October 28, 2005 . won ; 5% - 165547 
October 29, 2002 ‘ a anes anes $i ‘ 165682 
October 30, 2002 siti J PERS Dead OR 165413 
October 31, 2002 . ; as. 5h ote aS. ee re it ues .166186 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
October 2002 (continued): 


France franc: 


October 1, 2002 pet $0.150299 
October 2, 2002 ......... ae .150040 
October 3, 2002 aoe .150482 
October 4, 2002 Si: .149720 
October 5, 2002 eh ey .149720 
October 6, 2002 ........ era .149720 
October 7, 2002 er iy .149644 
October 8, 2002 .149339 
October 9, 2002 .150437 
October 10, 2002 aes .150330 
October 11, 2002 ae .150223 
October 12, 2002 .... Ses ate a .150223 
October 13, 2002 oars .150223 
October 14, 2002 ie .150223 
October 15, 2002 4 149552 
October 16, 2002 ; .149766 
October 17, 2002 aro” oer .148150 
October 18, 2002 .... .147998 
October 19, 2002 ochre ont .147998 
October 20, 2002 it pee .147998 
October 21, 2002 .148363 
October 22, 2002 . .149126 
October 23, 2002 .148973 
October 24, 2002 .148516 
October 25, 2002 aap tetera .148897 
October 26, 2002 severe nae .148897 
October 27, 2002 .148897 
October 28, 2002 ... : .150056 
October 29, 2002 ; ii .150178 
October 30, 2002 .... Be .149934 
October 31, 2002 : .150635 


Germany Deutsche mark: 


October 1, 2002 $0.504083 
October 2, 2002 .503213 
October 3, 2002 .504696 
October 4, 2002 Roreers .502140 
October 5, 2002 .502140 
October 6, 2002 .502140 
October 7, 2002 ...... Pare .501884 
October 8, 2002 Seen 500862 
October 9, 2002 Sa Ra calasere eens .004543 
October 10, 2002 .504185 
October 11, 2002 .503827 
October 12, 2002 ... , .503827 
October 13, 2002 sare .503827 
October 14, 2002 .503827 
October 15, 2002 .501577 
October 16, 2002 : .502293 
October 17, 2002 496873 
October 18, 2002 496362 
October 19, 496362 
October 20, dots .496362 
October 21, ; 497589 
October 22, 2002 .500146 
October 23, 2002 was 499634 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
October 2002 (continued): 


Germany Deutsche mark (continued): 


October 24, 2002 .... $0.498101 
October 25, 2002 .499379 
October 26, 2002 .499379 
October 27, 2002 .499379 
October 28, 2002 eee .503265 
October 29, 2002 .503674 
October 30, 2002 .502856 
October 31, 2002 .505208 


Greece drachma: 


October 1, 2002 $0.002893 
October 2, 2002 .002888 
October 3, 2002 .002897 
October 4, 2002 .002882 
October 5, 2002 .002882 
October 6, 2002 .002882 
October 7, 2002 .002881 
October 8, 2002 .002875 
October 9, 2002 pitas eee 002896 
October 10, 2002 ee .002894 
October 11, 2002 .002892 
October 12, 2002 .002892 
October 13, 2002 .... .002892 
October 14, 2002 : .002892 
October 15, 2002 .002879 
October 16, 2002 .002883 
October 17, 2002 Bie caer eae .002852 
October 18, 2002 ... ones .002849 
October 19, 2002 .002849 
October 20, 2002 .002849 
October 21, 2002 .002856 
October 22, 2002 re ekg .002871 
October 23, 2002 mete .002868 
October 24, 2002 ......... bee .002859 
October 25, 2002 . taal Bs Re .002866 
October 26, 2002 ... ee aa .002866 
October 27, 2002 ra vinks Shoak eet .002866 
October 28, 2002 Pie. Whe So, .002889 
October 29, 2002 . : .002891 
October 30, 2002 .002886 
October 31, 2002 ; .002900 


Ireland pound: 


October 1, 2002 $1.251835 
October 2, 2002 1.249676 
October 3, 2002 .... 1.253358 
October 4, 2002 eee 1.247010 
October 5, 2002 tang, eke 1.247010 
October 6, 2002 1.247010 
October 7, 2002 .... : 1.246375 
October 8, 2002 .... 1.248835 
October 9, 2002 1.252978 
October 10, 2002 ... 1.252089 
October 11, 2002 1.251200 
October 12, 2002 one 1.251200 
October 13, 2002 1.251200 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
October 2002 (continued): 


Ireland pound (continued): 


October 14, 2002 Wee se : $1.251200 
October 15, 2002 1.245613 
October 16, 2002 ee ; 1.247391 
October 17, 2002 ee a2 1.233931 
October 18, .232662 
October 19, .232662 
October 20, 232662 
October 21, 2002 .235709 
October 22, 2002 ... .242058 
October 23, 2002 .... .240788 
October 24, 2002 ..... .236979 
October 25, 2002 ... .240153 
October 26, 2002 240153 
October 27, 2002 240153 
October 28, 2002 249803 
October 29, 2002 .250819 
October 30, 2002 248787 
October 31, 2002 .254628 


Italy lira: 


fhe ee et et ot 


October 1, 2002 .... $0.000509 
October 2, 2002 7 000508 
October 3, 2002 ee cae 000510 
October 4, 2002 ee ees .000507 
October 5, 2002 Bt acta 000507 
October 6, 2002 .... =i aay 000507 
October 7, 2002 iy 5 ilies aa rata 000507 
October 8, 2002 waists ; ns 000506 
October 9, 2002 ; 000510 
October 10, 2002 .. eye ARE 000509 
October 11, 2002 .. .000509 
October 12, 2002 ea as .000509 
October 13, 2002 caterer er 000509 
October 14, 2002 ....... SIRS at are el .000509 
October 15, 2002 Snes on bee 000507 
Oetober 1G 2002.20... ccc ccceccc: : oe 000507 
October 17, 2002 ... aie .000502 
October 18, 2002 ghar .000501 
October 19, 2002 ry at Sarena ae .000501 
October 20, 2002 Dae ey hss 000501 
October Zt, 2002 ........ bh in abe eee 000503 
October 22, 2002 Sarton Saas Caer 000505 
October 23, 2002 .... Pe Ra : .000505 
October 24, 2002 i .000503 
October 25, 2002 ... eee ; 000504 
October 26, 2002 , on: 000504 
October 27, 2002 . wa 000504 
October 28, 2002 .... ae .000508 
October 29, 2002 ate ee .000509 
October 30, .000508 
October 31, 2002 Sue .000510 


Luxembourg franc: 
October 1, 2002 $0.024440 


Oeteter 2, 2002... i. ce cases. .024398 
October 3, 2002 .024470 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
October 2002 (continued): 


Luxembourg franc (continued): 


October 4, 2002 $0.024346 
October 5, 2002 Paes - .024346 
October 6, 2002 .024346 
October 7, 2002 ee .024333 
October 8, 2002 oe ee .024284 
October 9, 2002 .024462 
October 10, 2002 .024445 
October 11, 2002 ; .024427 
October 12, 2002 .024427 
October 13, 2002 eon .024427 
October 14, 2002 .024427 
October 15, 2002 ; .024318 
October 16, 2002 024353 
October 17, 2002 .024090 
October 18, 2002 .024066 
October 19, 2002 .024066 
October 20, 2002 : .024066 
October 21, 2002 5s 024125 
October 22, 2002 .024249 
October 23, 2002 .024224 
October 24, 2002 eae .024150 
October 25, 2002 Re .024212 
October 26, 2002 oereier .024212 
October 27, 2002 ec trans ee areca acs .024212 
October 28, 2002 .024400 
October 29, 2002 Dees ene .024420 
October 30, 2002 ; eae .024380 
October 31, 2002 25 aks : .024494 


Netherlands guilder: 


October 1, 2002 ‘ ; $0.447382 
October 2, 2002 Yeo) Beste s .446610 
October 3, 2002 wee .447926 
October 4, 2002 RG Braet tne .445658 
October 5, 2002 ee .445658 
October 6, 2002 en pene .445658 
October 7, 2002 caf x 445431 
October 8, 2002 : 444523 
October 9, 2002 447790 
October 10, 2002 Sens .447473 
October 11, 2002 .447155 
October 12, 2002 ... awe 447155 
October 13, 2002 . o 447155 
October 14, 2002 .447155 
October 15, 2002 Maxie eeeckatine 445158 
October 16, 2002 445794 
October 17, 2002 ; . .440984 
October 18, 2002 .440530 
October 19, 2002 .440530 
October 20, 2002 .440530 
October 21, 2002 .441619 
October 22, 2002 .443888 
October 23, 2002 . ae 443434 
October 24, 2002 ind ci SE chee eee .442073 
October 25, 2002 x Pe .443207 
October 26, 2002 se .443207 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
October 2002 (continued): 


Netherlands guilder (continued): 


October 
October 
October 
October 
October 


27, 2002 
28, 2002 
29, 2002 
30, 2002 
31, 2002 


Portugal escudo: 


October 
October 
October 
October 
October 
October 
October 
October 
October 
October 
October 
October 
October 
October 
October 
October 
October 
October 
October 


October 
October 
October 25 
October ‘ 
October £ 
October £ 
October : 
October 27 
October 2 
October 2 
October ¢ 


October 
South Korea 


October 


1, 2002 
2, 2002 
3, 2002 
4, 2002 . 
5, 2002 
5, 2002 
7, 2002 
8, 2002 
9, 2002 
, 2002 
11, 2002 
2, 2002 
3, 2002 
, 2002 
, 2002 
, 2002 
, 2002 
, 2002 
, 2002 
), 2002 
, 2002 
, 2002 
3, 2002 
, 2002 
, 2002 
}, 2002 
2002 
‘ : 2002 
, 2002 
0, 2002 
31, 2002 


October £ 
October 


October 


October 5, 20 
October 6, 5 
October 7 
October 8 


October $ 


October 
October 
October 
October 
October 
October 
October 


, 2002 

10, 2002 

RE 2002: : 
12, 2002 

13, 2002 

k4 2002 ... 
15, 2002 . 


16,2002 .... 


0.443207 

446656 
447019 
446293 


148380 


$0.004918 
004909 
004924 
004899 
004899 
004899 
004896 
004886 
104922 
004919 
004915 
004915 
004915 
004915 
004893 
004900 
004847 
004842 
004842 
004842 
004854 
004879 
004874 
004859 
004872 
004875 
00487 
004910 
004914 
004906 


004929 


OOO81 


5 
000813 
2 
3 


00081 

000811 
000811 
000811 
000806 
000797 
000802 
000795 
000793 
000793 
000793 
000793 
000794 
000802 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
October 2002 (continued): 


South Korea won (continued): 


October 17, 2002 ee ‘ . $0.000801 
October 18, 2002 Meena cr eras ope 000804 
October 19, 2002 is aide fas .000804 
October 20, 2002 errr thE cde brad .000804 
October 21, 2002 .... ; ete ee 000806 
October 22, 2002 er a ; RE «ach one 000800 
October 23, 2002 ... : Fe a ee esas ” 000812 
aR ee oc nas iss. b stew Sl ee ore digg Bib ae 000812 
October 25, 2002 ... Ets essere cla 000812 
October 26, 2002 ean ie reas : j 000812 
October 27, 2002 ... Peace Belgie ‘ ; 000812 
October 28, 2002 Paes thas itt arlee os Bees 000811 
October 29, 2002 S2 pets .000815 
Oeteber SO. 2002 i... cccccccuans 000810 
October 31, 2002 mn ; : .000817 
Spain peseta: 
October 1, 2002 ...... peice Snare Sater $0.005925 
October 2, 2002 .. Pe eres, be : .005915 
ROU I sods ak eee ow Sw Pe ahaa tie 005933 
October 4, 2002 es d ; 3 ? .005903 
October 5, 2002 .. . ee th : 005903 
October 6, 2002 ... ot ; oe 005903 
October 7, 2002 .. : 005900 
Oetaber Sh. 2oee! ... 5 ks cess : 005888 
Oetaber 9: 2002 ......:.... . ; : 005931 
etater 0 Oe 6... cis s ccs ccsess 005927 
October 11, 2002 ....... be asd Eee ; 005922 
Gn a a) rr rr oe 005922 
October 13, 2002 se Sate cost etre sl Ghe yaa 005922 
October 14,2002 ..... hes ’ ‘ aw : 005922 
October 15, 2002 ......... ’ fs 005896 
October 16, 2002 ....... ee : 005904 
October 17, 2002 was alae ee : 005841 
October 18, 2002 ..... ; of ; 005835 
October 19, 2002 .. ee ihe : : fj ; 005835 
October 20, 2002 . Re nie tah, 005835 
Oeteber 21-2002 ....... 6s: Ban fase 005849 
October 22, 2002 ..... ; ; : ; 005879 
October 23, 2002 ........ Soe 005873 
CET Ee aca. os bas hones wes an ee 005855 
October 25, 2002 Pattee e ‘ ; .005870 
October 26, 2002 , ; ; 005870 
Oe Ge a : 005870 
October 28, 2002 Seer rer x ear Mae de Sdkoene acetates 005916 
October 29, 2002 ... detonate 005921 
October 30, 2002 aay 5 ; 005911 
October 31, 2002 fie eras Lescol nent 005939 


Taiwan N.T. dollar: 


OCTET LE ZUUS onc occas ae 1G. eh aor $0.028645 
October 2, 2002 Phe 8 ATI etary te 028596 
October 3, 2002 ane Si che Rte .028580 
October 4, 2002 ; 028580 
October 5, 2002 ee eens .028580 
October 6, 2002 ... ee .028580 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
October 2002 (continued): 


Taiwan N.T. dollar (continued): 
October 7, 2002 ; ; $0.028523 
October 8, 2002 . AI eer : : 028474 
October 9, 2002 ed : ; 028482 
October 10, 2002 . : : 028482 
October 11, 2002 ; ee S: . ’ .028441 
October 12, 2002 : teeter , a 028441 
OCetiher TS ZOU. os bee cee ciccies : 028441 
October 14, 2002 ; : . : ; 028441 
October 15, 2002 . ae : } .028450 
October 16, 2002 ... Seen reat: Bane ters . ; 028604 
October 17, 2002 .. As bse ; 028694 
October 18. 2002 ............... : ‘ 028645 
October 19, 2002 ...... beet ; ae 028645 
October 20, 2002 .... es ead f : 028645 
October 21, 2002 . See eee eaves Baka aan 028653 
October 22, 2002 .. : , 028637 
October 23, 2002 ..... ae ; ; 028686 
October 24, 2002 .... a; : eee 028736 
October 25, 2002 é peat ; =; 028736 
October 26, 2002 .. ; an : 028736 
October 27, 2002 . ; ; 028736 
October 28, 2002 ; ne : 028662 
October 29, 2002 .... : a a8 028719 
October 30, 2002 .. : ate i 028736 
October 31, 2002 . ; ‘ 028777 


Dated: November 1, 2002. 


RICHARD B. LAMAN, 
Chief, 


Customs Information Exchange. 
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19 CFR Parts 4, 19, 122, 123, 127, 141, 142 and 178 
(T.D. 02-65) 
RIN 1515-AC57 
GENERAL ORDER WAREHOUSES 
AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations princi- 
pally to create a new class of bonded warehouse exclusively for the re- 
ceipt of general order merchandise, and to include procedures for 
authorizing and operating general order warehouses. This amendment 
of the Customs Regulations is in response to a recent increase in the 
amount of unentered merchandise being moved into general order faci- 
lities. This increase has resulted from changes in the law, and it has 
prompted the importing community to request that Customs put in 
place uniform, national procedures for approving and operating ware- 
houses receiving general order merchandise. 

In addition, changes are made to the Customs Regulations to imple- 
ment certain amendments to the law made by the Customs moderniza- 
tion portion of the North American Free Trade Agreement 
Implementation Act. The amendments concern the circumstances 
where the title to unclaimed and abandoned merchandise vests in the 
Government, in lieu of sale of the merchandise at public auction. 


EFFECTIVE DATE: December 9, 2002. 


FOR FURTHER INFORMATION CONTACT: Tim Sushil, Office of 
Field Operations, 202-927-0564. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

Title VI of the North American Free Trade Agreement Implementa- 
tion Act, 107 Stat. 2057 (Pub. L. 103-182; December 8, 1993), popularly 
known as the Customs Modernization Act (Mod Act), amended a num- 
ber of Customs and navigation laws. 

Some of these amendments affected the treatment of general order 
merchandise. General order merchandise is merchandise that is re- 
quired to be deposited in a bonded warehouse at the risk and expense of 
the consignee because it is not timely entered as provided by law or regu- 
lation, entry for it is incomplete because estimated duties, fees or inter- 
est has not been paid, entry cannot be made for it due to lack of proper 
documentation or other cause, or because it is not correctly or legally in- 
voiced. See 19 U.S.C. 1490(a). Customs has denominated the type of 
bonded warehouse in which this type of merchandise must be deposited 
as a general order warehouse. See 19 CFR 127.1. 
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In particular, section 656 of the Mod Act amended 19 U.S.C. 1448(a) to 
provide, among other things, that the owner or master of any vessel or 
vehicle, or agent thereof, would be required to notify Customs of any 
merchandise or baggage unladen from the vessel or vehicle, for which 
entry was not made within the time prescribed by law or regulation; and 
if entry were not made within the prescribed time, the master or person 
in charge of the importing vessel or vehicle, or agent thereof, would be 
responsible for such unentered merchandise until it was removed from 
the carrier’s control and placed in general order status in accordance 
with 19 U.S.C. 1490. 

In concert with this, section 658 of the Mod Act amended 19 U.S.C. 
1490 by deleting the requirement that a Customs officer take unentered 
merchandise into Customs custody and send it to a bonded warehouse. 
Instead, carriers are now required to notify both Customs and a bonded 
warehouse of the unentered merchandise, and the bonded warehouse is 
then responsible for arranging for the transportation and storage of the 
merchandise at the risk and expense of the consignee. 

These, and related, statutory amendments were implemented by a fi- 
nal rule document amending the Customs Regulations, that was pub- 
lished in the Federal Register (63 FR 51283) on September 25, 1998, as 
T.D. 98-74. 

Based on the statutory amendments, and the Customs Regulations 
implementing them, imported merchandise could not remain at the 
wharf, pier or other place of unlading more than 15 calendar days after 
its landing; or, if transferred from the arriving carrier to any party under 
a Customs-authorized permit to transfer or in-bond entry, the merchan- 
dise could not remain in the custody of that party more than 15 calendar 
days after its receipt under a Customs-authorized permit to transfer or 
more than 15 calendar days after its arrival at the port of destination, as 
provided in §§ 4.37, 122.50, 123.10, Customs Regulations (19 CFR 4.37, 
122.50, 123.10). There is no provision in these regulations for any exten- 
sion of this 15-day period. 

Customs and the trade have consequently seen an increase in the 
amount of unentered merchandise moving into general order facilities, 
including merchandise, such as hazardous materials, requiring special- 
ized storage facilities. Due to this increase in merchandise moving into 
temporary storage in general order status, the trade community has 
sought the establishment of national, uniform criteria for the approval 
and operation of general order warehouses. 

Accordingly, by a document published in the Federal Register (65 FR 
42893) on July 12, 2000, Customs proposed that a new class of bonded 
warehouse, a Class 11 warehouse, be established exclusively to handle 
the receipt of general order merchandise as described in § 127.1, Cus- 
toms Regulations (19 CFR 127.1). 

It was further proposed that a Class 3, 4, or 5 bonded warehouse, as 
described in § 19.1(a)(3), (4), or (5), Customs Regulations (19 CFR 
19.1(a)(3), (4), or (5)), could likewise be used for the deposit of general 
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order merchandise, but only if there were no Class 11 warehouse other- 
wise available to receive the merchandise, and provided the Class 3, 4, or 
5 warehouse had also been certified by the port director as meeting the 
criteria for a Class 11 warehouse, following an application under § 19.2, 
Customs Regulations (19 CFR 19.2). 

To this end, § 19.1 was proposed to be amended to include provisions 
for general order warehouses. Matters relating to inventory control and 
minimum space requirements for general order warehouses were also 
addressed in the proposed rule, in §§ 19.2 and 19.12, respectively. 

Additionally, an amendment to § 19.2(f) was proposed to allow the 
port director to require a business entity seeking approval to establish a 
Customs bonded warehouse to submit fingerprints, as part of the ap- 
plication process, for all its employees, as opposed to only those of all of- 
ficers and managing officials of the business entity, as is currently the 
case; this proposed change would pertain to an application by a business 
entity to establish any Customs bonded warehouse, including a general 
order warehouse. 

Furthermore, the proposed rule put forth amendments to §§ 4.37, 
19.9, 122.50 and 123.10, Customs Regulations (19 CFR 4.37, 19.9, 
122.50 and 123.10), that would make it the responsibility of the ware- 
house proprietor to prepare a Customs Form (CF) 6043 (Delivery Tick- 
et), or other similar Customs document as designated by the port 
director or an electronic equivalent as authorized by Customs, that cov- 
ered the proprietor’s receipt of the merchandise and its transport to the 
warehouse from the custody of the carrier (or from any other party to 
whom custody of the merchandise had been transferred by a Customs- 
authorized permit to transfer or in-bond entry). This was intended to 
recognize and specifically implement the existing requirement de- 
scribed above that the warehouse proprietor be responsible for the 
transportation and storage in general order status of unentered mer- 
chandise following due notification by the arriving carrier or other 
bonded carrier of the presence of such merchandise. 

Moreover, §§ 4.37, 122.50 and 123.10 were to be amended to provide 
that if a carrier or other party to whom the original carrier had properly 
transferred unclaimed and abandoned goods refused to relinquish cus- 
tody over the goods to a general order warehouse proprietor, the carrier 
or other party would be liable for liquidated damages under the interna- 
tional carrier or custodial bond, as applicable; and §§ 4.37, 122.50 and 
123.10 were to be further amended to provide that in cases where the 
warehouse proprietor was unable to accept goods into general order be- 
cause the goods were required to be exported or destroyed, or for other 
good cause, the carrier or other party to whom the original carrier had 
properly transferred the goods would be responsible under bond for ex- 
porting or destroying the goods, as necessary. It was further proposed 
that § 127.13, Customs Regulations (19 CFR 127.13), be changed consis- 
tent with §§ 4.37, 122.50 and 123.10. 
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Also, the proposed rule would revise § 127.14 to require that the ware- 
house proprietor assume the responsibility and expense for the destruc- 
tion of general order merchandise, in the event that such destruction 
were found to be warranted under the circumstances (i.e., where the 
port director concludes that the merchandise has no commercial value 
or cannot be disposed of at public auction (unsalable)); however, before 
destroying the merchandise, the warehouse proprietor would first have 
to make a reasonable effort to identify and inform the importer (owner) 
or consignee of the merchandise regarding its intended destruction. 


Mop Act CHANGES; TITLE TO 
UNCLAIMED MERCHANDISE VESTING IN GOVERNMENT 


In addition, under the proposed rule, § 127.14(a) would be revised and 
a new subpart E would be added to part 127 essentially to conform with 
and implement a number of amendments made by section 659 of the 
Mod Act to 19 U.S.C. 1491 concerning the provision that under certain 
conditions title to unclaimed and abandoned merchandise could vest in 
the United States, as an alternative to the Government having to sell 
such merchandise at public auction. 


TIME LIMIT WITHIN WHICH To MAKE ENTRY: CONFORMING CHANGES 


Finally, in conformance with the changes already made under T.D. 
98-74 to §§ 4.37, 122.50, and 123.10, as discussed above, the proposed 
rule would similarly revise §§ 141.5 and 142.2, Customs Regulations (19 
CFR 141.5, 142.2), to require that the entry of merchandise be made 


within 15 calendar days (as opposed to 5 working days) after landing 
from a vessel, aircraft or vehicle, or after arrival at the port of destina- 
tion in the case of merchandise transported in bond. 


DISCUSSION OF COMMENTS 


Six commenters responded to the notice of proposed rulemaking. A 
description of the issues raised by these commenters, and Customs re- 
sponse to each issue, is set forth below. 

It is initially noted, however, that one commenter made certain 
suggestions during the proposed rulemaking comment period that were 
outside the scope of the notice, in particular: in connection with the un- 
entered merchandise described in sections 4.37(b), 122.50(b) and 
123.10(b), to require that a carrier notify a general order warehouse of 
the presence of such unentered merchandise within the 15-day period, 
as opposed to the 20-day period, described in those sections; and to adda 
requirement in part 127 that carriers provide all information to the 
warehouse that they have on the consignee of unclaimed merchandise in 
order to facilitate the preparation of notices of sale for the merchandise. 
Such recommendations which, while related, fell outside the scope of 
the original notice of proposed rulemaking, are not addressed in this do- 
cument. If found warranted, they would need to be the subject of anoth- 
er rulemaking document. 
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GENERAL ORDER WAREHOUSES; PART 19 
Comment: 


One commenter objected to the provision in proposed § 19.1(c) requir- 
ing that an available Class 11 (General Order) warehouse be used to 
handle general order merchandise, in preference to another available 
general order (G.O.) warehouse of Class 3, 4, or 5. The commenter as- 
serted that a mandatory requirement to this effect would be unfair, 
would competitively disadvantage G.O. warehouses of Class 3, 4 or 5, 
and would eliminate choice for the importing public in this area. 


Customs Response: 


Customs agrees. Section 19.1(c) is revised to eliminate any require- 
ment to use a Class 11 warehouse over an existing Class 3, 4 or 5 ware- 
house that has been approved to handle general order merchandise. 
Carriers and the importing community should, and will, continue to 
have a choice as to the particular G.O. warehouse to which their ship- 
ments may be sent. 


Comment: 

One commenter suggested that Class 11 G.O. warehouses be allowed 
to rent or lease additional space for the storage of G.O. merchandise. 
Customs Response: 


Section 19.1(c) already provides for this. Any warehouse eligible to re- 
ceive general order merchandise (a Class 3, 4, 5, or 11 warehouse) may 
rent or lease suitable premises for the storage of such merchandise, if 
there is no space at the warehouse otherwise available. 


Comment: 


Several commenters requested that Customs elaborate on the provi- 
sion in proposed § 19.2(d) regarding minimum space requirements and 
other criteria for becoming a G.O. facility. In particular, one commenter 
asked that Customs impose regulatory limits on the number of G.O. 
warehouses that could operate in a port and, furthermore, that Customs 
specify in its regulations those parties that could not qualify to operate a 
G.O. warehouse. 


Customs Response: 


Customs does not believe that further elaboration upon these matters 
in the regulations is warranted. Both the number of facilities and the 
space required for G.O. merchandise will vary from port to port; there- 
fore no one standard can or should be applied. 


Comment: 


One commenter objected to proposed § 19.2(f) which provided that 
the port director “may” require a business entity seeking to establish a 
Customs bonded warehouse to submit fingerprints from all its em- 
ployees, as part of the application process, instead of limiting the sub- 
mission of fingerprints to those of all officers and managing officials of 
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the business entity, as is currently the case. On the other hand, several 
commenters wanted the word “may” in proposed §$19.2(f) replaced with 
“should”. 


Customs Response: 


Customs disagrees with both views. The port director should have the 
discretion to determine the extent of scrutiny that is called for in given 
circumstances with respect to a business entity that is applying for ap- 
proval to establish a Customs bonded warehouse, including the ability 
to require fingerprints from all employees of the business entity. 


Comment: 


In proposed § 19.12(a), one commenter was concerned about the ex- 
pense of an automated inventory system that would be a requirement 
for a general order warehouse. The commenter requested that small 
warehouses be allowed to continue with a manual system. In the alter- 
native, it was suggested that Customs should bear some of the costs as- 
sociated with an automated inventory system. 


Customs Response: 


Customs has concluded that the requirement for an automated inven- 
tory system should apply to all general order warehouses. Most ware- 
houses already have an automated system that could likewise be 
extended to include G.O. merchandise; against this backdrop, automa- 
tion should not impose an unreasonable cost. In addition, it is noted that 
in § 19.12(a) existing G.O. warehouses will be given a phase-in period of 
2 years within which to automate their recordkeeping. This time frame 


should be adequate and provide ample time especially for smaller opera- 
tors to defray some of the costs that they incur with automation. In this 
regard, Customs will not be involved in the cost, support, or mainte- 
nance of an automated inventory system. It is properly the responsibil- 
ity of the warehouse proprietor to choose an automated system that best 
suits the particular needs of the warehouse and that fulfills Customs 
regulatory requirements. 


Comment: 

In proposed § 19.12(a), several commenters thought that the “phase- 
in” period for automation was overly long. 
Customs Response: 

Customs finds that this two-year phase-in allowance is reasonable 
and prudent. As already observed, it will afford some of the smaller G.O. 


warehouses needed time to acquire and install an automated record sys- 
tem and to defray their cost in so doing. 


TRANSFERRING UNENTERED MERCHANDISE TO A G.O. WAREHOUSE; 
SECTIONS 4.37, 122.50 AND 123.10 
Comment: 


One commenter asked that an explicit statement be included in 
§§ 4.37(b), 122.50(b) and 123.10(b) limiting to 15 calendar days the peri- 





18 CUSTOMS BULLETIN AND DECISIONS, VOL. 36, NO. 47, NOVEMBER 20, 2002 


od during which unentered merchandise may remain in the custody of 
the arriving carrier or other bonded carrier to whom such merchandise 
was properly transferred. 


Customs Response: 


Customs believes that this 15 calendar-day limitation is already clear- 


ly set forth in the cited regulatory provisions and that no change is need- 
ed. 


Comment: 


Two commenters objected to the provision in proposed §§ 4.37(c), 
19.9(a), 122.50(c) and 123.10(c) making it the responsibility of the G.O. 
warehouse proprietor to prepare the transfer documentation (CF 6043 
or other approved form or an electronic equivalent) to cover the propri- 
etor’s receipt of unentered merchandise and its transport to the G.O. 
warehouse from the custody of the arriving carrier (or other bonded car- 
rier). 

Customs Response: 

Customs agrees. The preparation of the transfer documentation (CF 
6043 or other approved form or electronic equivalent) should remain 
with the bonded carrier (or other party to which the bonded carrier has 
properly transferred the merchandise). Customs acknowledges that 
this is the existing procedure in most ports. As a practical matter, the 
G.O. warehouse proprietor does not have sufficient information as to 
the identity and quantity of the unentered cargo to expeditiously and 
knowledgeably prepare such transfer documentation prior to accep- 
tance of the goods. Thus, shifting the responsibility for preparation of 
the delivery ticket from the arriving carrier (or other bonded carrier) to 
the warehouse proprietor would unnecessarily delay the transfer of un- 
entered merchandise to general order. Sections 4.37(c), 19.9(a), 
122.50(c) and 123.10(c) are changed accordingly. 

Comment: 

Two commenters suggested that the phrase “Customs-approved 

bonded warehouse” appearing in proposed §§ 4.37(d), 122.50(d), and 


123.10(d) should be replaced by “Customs-approved bonded General 
Order warehouse”. 
Customs Response: 

Customs agrees. Sections 4.37(d), 122.50(d), and 123.10(d) are 
changed accordingly. 
Comment: 

One commenter requested clarification as to the difference between 
the liquidated damages provision in proposed § 4.37(d) and the penal- 
ties authorized under § 4.37(a). This commenter also requested that the 
phrase “carrier or other party may be liable for * * *” in proposed 
§ 4.37(d) be changed to “the carrier shall, as determined by the port di- 
rector, be liable for 
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Customs Response: 


The penalty contained in §4.37(a) (also see §§ 122.50(a) and 
123.10(a)) may be assessed against the master or owner of an arriving 
vessel, or the agent of the master or owner, for failing to timely notify 
Customs of the presence of unclaimed merchandise that has been unlad- 
en from the vessel. The penalty is up to $1,000 per bill of lading; howev- 
er, if the value of the unclaimed merchandise on the bill is less than 
$1,000, the penalty will simply be equal to the value of such merchan- 
dise. 

Liquidated damages in § 4.37(d) (also see §§ 122.50(d) and 123.10(d)) 
may be assessed against an arriving carrier or other party to whom the 
arriving carrier has properly transferred the unentered, unreleased 
merchandise if the carrier or other party fails to timely relinquish custo- 
dy over the merchandise to a warehouse authorized to receive it. To this 
end, § 4.37(d) is changed to make clear that liquidated damages would 
only apply if the carrier fails to “timely” relinquish custody over the sub- 
ject merchandise. Sections 122.50(d) and 123.10(d) are likewise chan- 
ged. However, Customs finds that the change suggested by the 
commenter is not needed. If applicable, liquidated damages would be as- 
sessed under the international carrier bond of the arriving carrier or the 
custodial bond of the other party, as appropriate. 


Comment: 


With respect to proposed §§ 4.37(e), 122.50(e) and 123.10(e), several 
commenters wanted to give G.O. warehouse proprietors the right to re- 
fuse any shipments that they did not want to accept. One commenter 
wanted a right to return merchandise to the carrier, and asked that a 
provision be added to the regulations that the carrier must accept the 
return of such merchandise, if the merchandise was sent to the ware- 
house improperly because it was hazardous material or was otherwise 
required to be exported or destroyed. 

Customs Response: 

A bonded warehouse proprietor may not lawfully decline to accept 
general order merchandise that the warehouse is eligible to receive and 
is capable of storing. The underlying general order statute (19 U.S.C. 
1490(a)) does not envision an unfettered right on the part of the ware- 
house proprietor to refuse general order goods. However, as already 
stated in §§ 4.37(e), 122.50(e) and 123.10(e), if the port director finds 
that the warehouse proprietor cannot accept goods because they are re- 
quired by law to be exported or destroyed, or for other good cause, such 
goods will remain in the custody of the arriving carrier or other bonded 
carrier for purposes of export or destruction. It is incumbent upon the 
warehouse proprietor to take reasonable steps to inquire about and as- 
certain the nature and condition of the goods before accepting them. 
Once goods are accepted into the custody of the warehouse proprietor, 
the appropriate disposition of the goods would at that point accordingly 
become the responsibility of the proprietor. 
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TITLE TO UNCLAIMED MERCHANDISE VESTING IN GOVERNMENT; PART 127 
Comment: 


Several commenters objected to the provisions in proposed subpart E 
of part 127 regarding unclaimed merchandise the title to which vests in 
the U.S. Government. In particular, they wanted to be compensated by 
the Government for their storage and transportation charges on cargo 
to which the Government decides to take title and retain for its own use. 
These commenters contended that not being reimbursed for any ex- 
penses they incurred for the six-month G.O. period would impose a great 
financial burden upon them. 


Customs Response: 


Customs believes that the commenters’ concerns are unfounded. It is 
true that under the conditions specified in 19 U.S.C. 1491(b), the title to 
unclaimed merchandise may vest in the U.S. Government free and clear 
of any liens or encumbrances. Yet, while the Government may retain 
title to unclaimed merchandise free and clear of any liens or encum- 
brances, all transfer and storage charges or expenses accruing on the 
merchandise are, nevertheless, required to be paid by the Federal, State 
or local government agency that receives the merchandise, pursuant to 
19 U.S.C. 1491(c). Such transfer and storage charges would include 
those accruing with respect to the merchandise while subject to general 
order. Section 127.42(b) is revised to make this clear. 


ADOPTION OF PROPOSAL 
In view of the foregoing, and following careful consideration of the 


comments received and further review of the matter, Customs has con- 
cluded that the proposed amendments with the modifications discussed 
above and the additional changes discussed below should be adopted as a 
final rule. 


ADDITIONAL CHANGES 

Section 19.1(b) is amended to provide that a class 11 (general order) 
warehouse may be designated as a constructive manipulation (class 8) 
warehouse when the exigencies of the service so require. 

Also, § 127.21 is changed to grant port directors the authority to defer 
sales of unclaimed and abandoned (general order) merchandise. Cur- 
rently, § 127.21 requires that unclaimed and abandoned merchandise 
be sold at the first regular sale held after the merchandise becomes sub- 
ject to sale, unless a deferment on selling it is authorized by the Commis- 
sioner of Customs. Customs has decided that this deferral authority be 
at the port level. 

Furthermore, § 127.28(a) is changed so as to more clearly emphasize 
the necessity that drugs, seeds, plants, nursery stock and other articles, 
when so required, must be inspected by a representative of the Depart- 
ment of Agriculture to determine whether the articles comply with the 
law and regulations administered by that Department, especially given 
that, where found to be in noncompliance, such articles would need to be 
immediately destroyed. 
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Finally, Customs has decided that § 127.41(a) should be revised to 
state that the port director may provide for the vesting of title to un- 
claimed and abandoned merchandise in the United States, with the con- 
currence of the Assistant Commissioner, Office of Field Operations, 
rather than with the concurrence of the Commissioner of Customs, as 
initially proposed. 


REGULATORY FLEXIBILITY ACT AND EXECUTIVE ORDER 12866 


The amendments primarily dealing with general order warehouses 
are intended to expedite the handling and disposition of general order 
merchandise, and to further facilitate consistent and uniform treat- 
ment in the administration of general order warehouses. Also, the 
amendments dealing with the Mod Act are intended to conform with, 
implement and enforce the provisions of the statutory law and ensure 
the protection of the revenue. As such, pursuant to the provisions of the 
Regulatory Flexibility Act (5 U.S.C. 601 et seq.), it is certified that these 
amendments will not have a significant economic impact on a substan- 
tial number of small entities. Accordingly, the amendments are not sub- 
ject to the regulatory analysis or other requirements of 5 U.S.C. 603 and 
604. Nor do they meet the criteria for a Asignificant regulatory action as 
specified in E.O. 12866. 


PAPERWORK REDUCTION ACT 


The collections of information in this final rule document had in part 
already been reviewed by the Office of Management and Budget (OMB) 


in accordance with the Paperwork Reduction Act of 1995 (44 U.S.C. 
3507) and assigned OMB Control Numbers 1515-0121 (Information to 
be supplied by owner or lessee in support of application to establish a 
bonded warehouse facility); and 1515-0220 (Notification regarding im- 
ported merchandise or baggage for which entry has not been made). 
This document restates these collections of information without materi- 
al change. 

The remaining collection of information in this final rule document 
was submitted for review and has been approved by the Office of Man- 
agement and Budget (OMB) in accordance with the requirements of the 
Paperwork Reduction Act of 1995 (44 U.S.C. 3507(d)) under control 
number 1515-0224. An agency may not conduct or sponsor, and a per- 
son is not required to respond to, a collection of information unless the 
collection of information displays a valid control number. 

This latter collection of information is contained in §§ 4.37(c), 19.9(a), 
122.50(c), and 123.10(c). This information is necessary to: expedite the 
handling and disposition of general order merchandise; ensure that 
merchandise and baggage imported into the United States has been 
properly accounted for in accordance with the requirements of the stat- 
utory law; and facilitate consistent and uniform treatment in the ad- 
ministration of general order warehouses. The likely respondents 
and/or recordkeepers are business organizations, including importers 
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and carriers. The estimated average annual burden associated with this 
information collection is 33 hours per respondent or recordkeeper. 

Comments on the accuracy of this burden estimate and suggestions 
for reducing this burden should be sent to the Office of Management and 
Budget, Attention: Desk Officer for the Department of the Treasury, Of- 
fice of Information and Regulatory Affairs, Washington, D.C. 20503. A 
copy should also be sent to the Regulations Branch, Office of Regula- 
tions and Rulings, U.S. Customs Service, 1300 Pennsylvania Avenue, 
NW, 3rd Floor, Washington, D.C. 20229. 

Part 178, Customs Regulations (19 CFR part 178), containing the list 
of approved information collections, is appropriately revised to reflect 
this additional information collection. 


LIST OF SUBJECTS 
19 CFR Part 4 


Cargo vessels, Common carriers, Customs duties and inspection, 
Entry, Exports, Imports, Maritime carriers, Passenger vessels, Report- 
ing and recordkeeping requirements, Shipping, Vessels. 


19 CFR Part 19 


Bonds, Customs duties and inspection, Freight, Imports, Licensing, 
Reporting and recordkeeping requirements, Warehouses. 


19 CFR Part 122 
Air carriers, Aircraft, Airports, Air transportation, Baggage, Bonds, 
Customs duties and inspection, Foreign commerce and trade statistics, 


Freight, Imports, Reporting and recordkeeping requirements. 
19 CFR Part 123 


Aircraft, Canada, Customs duties and inspection, Imports, Interna- 
tional boundaries, International traffic, Mexico, Motor carriers, Rail- 
roads, Reporting and recordkeeping requirements, Trade agreements, 
Vehicles, Vessels. 


19 CFR Part 127 

Customs duties and inspection, Exports, Freight, Reporting and re- 
cordkeeping requirements. 
19 CFR Part 141 

Customs duties and inspection, Entry of merchandise, Release of 
merchandise, Reporting and recordkeeping requirements. 
19 CFR Part 142 


Administrative practice and procedure, Common carriers (Carrier 
initiative program), Customs duties and inspection, Entry of merchan- 
dise (Line release), Reporting and recordkeeping requirements. 


19 CFR Part 178 


Administrative practice and procedure, Collections of information, 
Imports, Paperwork requirements, Reporting and recordkeeping re- 
quirements. 





U.S. CUSTOMS SERVICE 


AMENDMENTS TO THE REGULATIONS 


Parts 4, 19, 122, 123, 127, 141, 142 and 178, Customs Regulations (19 
CFR parts 4, 19, 122, 123, 127, 141, 142 and 178), are amended as set 
forth below. 


PART 4—VESSELS IN FOREIGN AND DOMESTIC TRADES 


1. The general authority citation for part 4 and the relevant specific 
authority citation continue to read as follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1431, 1433, 1434, 1624; 46 U.S.C. 
App. 3, 91. 


2 * ' 


Section 4.37 also issued under 19 U.S.C. 1448, 1457, 1490; 


is K 


* * * * 


2. Section 4.37 is amended as follows: 

a. by adding a sentence after the third sentence in paragraph (c); 

b. by redesignating paragraphs (d), (e), (f), and (g), respectively, as 
paragraphs (e), (f), (g), and (h), and adding a new paragraph (d); and 

c. by adding two sentences at the end of redesignated paragraph (e) 

The additions and revisions read as follows: 


§ 4.37 General order. 


* * * 2 * * * 


(c) * * * The arriving carrier (or other party to whom custody of the 
merchandise was transferred by the arriving carrier under a Customs- 
authorized permit to transfer or in-bond entry) is responsible for pre- 
paring a Customs Form (CF) 6043 (Delivery Ticket), or other similar 
Customs document designated by the port director or an electronic 
equivalent as authorized by Customs, to cover the proprietor’s receiptof 
the merchandise and its transport to the warehouse from the custody of 
the arriving carrier (or other party to whom custody of the merchandise 
was transferred by the carrier under a Customs-authorized permit to 
transfer or in-bond entry) (see § 19.9 of this chapter). * * * 

(d) If a carrier or any other party to whom custody of the unentered 
merchandise has been transferred by means of a Customs-authorized 
permit to transfer or in-bond entry fails to timely relinquish custody of 
the merchandise to a Customs-approved bonded General Order ware- 
house, the carrier or other party may be liable for liquidated damages 
equal to the value of that merchandise under the terms and conditions of 
his international carrier or custodial bond, as applicable. 

(e) * * * Ifthe port director finds that the warehouse operator cannot 
accept the goods because they are required by law to be exported or de- 
stroyed (see § 127.28 of this chapter), or for other good cause, the goods 
will remain in the custody of the arriving carrier or other party to whom 
the goods have been transferred under a Customs-authorized permit to 
transfer or in-bond entry. In this event, the carrier or other party will be 
responsible under bond for exporting or destroying the goods, as neces- 
sary (see §§ 113.63(c)(3) and 113.64(b) of this chapter). 
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* * * ok * * * 


PART 19—CUSTOMS WAREHOUSES, CONTAINER STATIONS, 
AND CONTROL OF MERCHANDISE THEREIN 
1. The general and relevant specific authority citations for part 19 
continue to read as follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1202 (General Note 23, Harmo- 
nized Tariff Schedule of the United States), 1624; 

Section 19.1 also issued under 19 U.S.C. 1311, 1312, 1555, 1556, 1557, 
1560, 1561, 1562; 

* K Kk 

2. Section 19.1 is amended: 

a. by adding a heading to paragraph (a), 

b. by revising paragraph (a)(1), 

c. by reserving paragraph (a)(10) and adding a new paragraph (a)(11), 

d. by revising paragraph (b), and 

e. by adding a new paragraph (c). 

The additions and revisions read as follows: 


§ 19.1 Classes of customs warehouses. 

(a) Classifications. * * * 

(1) Class 1. Premises that may be owned or leased by the Government, 
when the exigencies of the service as determined by the port director so 
require, and used for the storage of merchandise undergoing examina- 
tion by Customs, under seizure, or pending final release from Customs 
custody. Merchandise will be stored in such premises only at Customs 
direction and will be held under “general order.” 


(11) Class 11. Bonded warehouses, known as “general order ware- 
houses,” established for the storage and disposition exclusively of gener- 
al order merchandise as described in § 127.1 of this chapter. 

(b) Manipulation. The whole or a part of any warehouse of class 1, 2, 3, 
4, 5, 6, 7, or 11 may be designated a constructive manipulation (class 8) 
warehouse when the exigencies of the service so require. 

(c) General order. General order merchandise as described in § 127.1 
of this chapter may be stored and disposed of in a Class 11 warehouse or 
a warehouse of Class 3, 4, or 5, provided the Class 3, 4, or 5 warehouse 
has also been certified by the port director as meeting the criteria for a 
Class 11 warehouse, following an application under § 19.2. So far as 
such warehouses are used for the purpose of handling general order 
goods, they will also be considered general order (Class 11) warehouses. 
If there is no space at a warehouse of any of these classes available, the 
proprietor of such a warehouse, with the approval of the port director of 
the port nearest to where the warehouse is located, may rent or lease 
additional suitable premises for the storage of general order merchan- 
dise. 

3. Section 19.2 is amended by adding a new paragraph (d) and by re- 
vising the second sentence of paragraph (f) to read as follows: 
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§ 19.2 Applications to bond. 


(d) An applicant desiring to establish a general order warehouse may 
need to establish, as a condition of approval of the application, that the 
warehouse will meet minimum space requirements imposed by the port 
director to accommodate the storage of general order merchandise. Any 
space requirements will be posted by written notice at the customhouse 
and on the appropriate Customs-authorized electronic data interchange 
system. An applicant will not be subject to any minimum space require- 
ments that are posted after the filing of his application. 


(f) * * * The port director may require an individual applicant to sub- 
mit fingerprints on form FD 258 or electronically at the time of filing the 
application, or in the case of applications from a business entity, may re- 
quire the fingerprints, on form FD 258 or electronically, of all employees 
of the business entity. 


4. Section 19.9 is amended by revising paragraph (a) to read as fol- 
lows: 


§ 19.9 General order, abandoned, and seized merchandise. 

(a) Acceptance of merchandise. The arriving carrier (or other party to 
whom custody of the merchandise was transferred by the carrier under 
a Customs-authorized permit to transfer or in-bond entry) is responsi- 
ble for preparing a Customs Form (CF) 6043 (Delivery Ticket), or other 
similar Customs document as designated by the port director or an elec- 
tronic equivalent as authorized by Customs, to cover the proprietor’s re- 
ceipt of the merchandise and its transport to the warehouse from the 
custody of the arriving carrier (or other party to whom custody of the 
merchandise was transferred by the carrier under a Customs-autho- 
rized permit to transfer or in-bond entry). A joint determination will be 
made by the warehouse proprietor and the bonded carrier of the quanti- 
ty and condition of the goods or articles so delivered to the warehouse. 
Within two working days of the joint determination, the warehouse pro- 
prietor will report to the port director any discrepancy between the 
quantity and condition of the goods and that reported on CF 6043, or 
other similar Customs document as designated by the port director or an 
electronic equivalent as authorized by Customs. 


5. Section 19.12 is amended by revising the introductory text of para- 
graph (a) to read as follows: 


§ 19.12 Inventory control and recordkeeping system. 

(a) Systems capability. The proprietor of a Class 11 general order 
warehouse as described in § 19.1 must have an automated inventory 
control and recordkeeping system. Proprietors of existing Class 3, 4, or 5 
warehouses as described in § 19.1 certified before December 9, 2002 to 
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receive general order merchandise must have automated inventory con- 
trol and recordkeeping systems in place with respect to general order 
merchandise after a period of 2 years from December 9, 2002. All other 
warehouse proprietors have a choice of maintaining manual or auto- 
mated inventory control and recordkeeping systems or a combination of 
manual and automated systems. All inventory control and recordkeep- 
ing systems must be capable of: 


PART 122—AIR COMMERCE REGULATIONS 
1. The authority citation for part 122 continues to read as follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 58b, 66, 1433, 1436, 1448, 1459, 
1590, 1594, 1623, 1624, 1644, 1644a. 

2. Section 122.50 is amended: 

a. by revising the heading; 

b. by adding a sentence after the third sentence in paragraph (c); 

c. by redesignating paragraphs (d), (e) and (f), respectively, as para- 
graphs (e), (f) and (g), and adding a new paragraph (d); and 

d. by adding two sentences at the end of redesignated paragraph (e). 

The additions and revisions read as follows: 
§ 122.50 General order merchandise. 


* 


(c) * * * The arriving carrier (or other party to whom custody of the 


merchandise was transferred by the carrier under a Customs-autho- 
rized permit to transfer or in-bond entry) is responsible for preparing a 
Customs Form (CF) 6043 (Delivery Ticket), or other similar Customs 
document as designated by the port director or an electronic equivalent 
as authorized by Customs, to cover the proprietor’s receipt of the mer- 
chandise and its transport to the warehouse from the custody of the ar- 
riving carrier (or other party to whom custody of the merchandise was 
transferred by the carrier under a Customs-authorized permit to trans- 
fer or in-bond entry) (see § 19.9 of this chapter). * * * 

(d) Ifthe carrier or any other party to whom custody of the unentered 
merchandise has been transferred by a Customs-authorized permit to 
transfer or in-bond entry fails to timely relinquish custody of the mer- 
chandise to a Customs-approved bonded General Order warehouse, the 
carrier or other party may be liable for liquidated damages equal to the 
value of that merchandise under the terms and conditions of his inter- 
national carrier or custodial bond, as applicable. 

(e) * * * Ifthe port director finds that the warehouse proprietor cannot 
accept the goods because they are required by law to be exported or de- 
stroyed (see § 127.28 of this chapter), or for other good cause, the goods 
will remain in the custody of the arriving carrier or other party to whom 
the goods have been transferred under a Customs-authorized permit to 
transfer or in-bond entry. In this event, the carrier or other party will be 
responsible under bond for exporting or destroying the goods, as neces- 
sary (see §§ 113.63(c)(3) and 113.64(b) of this chapter). 
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PART 123—CUSTOMS RELATIONS WITH 
CANADA AND MEXICO 
1. The general authority citation for part 123 continues to read as fol- 
lows: 


Authority: 19 U.S.C. 66, 1202 (General Note 23, Harmonized Tariff 
Schedule of the United States (HTSUS)), 1431, 1433, 1436, 1448, 1624. 


2. Section 123.10 is amended: 

a. by revising the heading; 

b. by adding a sentence after the third sentence in paragraph (c); 

c. by redesignating paragraphs (d), (e) and (f), respectively, as para- 
graphs (e), (f) and (g), and adding a new paragraph (d); and 

d. by adding two sentences at the end of redesignated paragraph (e). 

The additions and revisions read as follows: 


§ 123.10 General order merchandise. 


(c) * * * The arriving carrier (or other party to whom custody of the 
merchandise was transferred by the carrier under a Customs-autho- 
rized permit to transfer or in-bond entry) is responsible for preparing a 


Customs Form (CF) 6043 (Delivery Ticket), or other similar Customs 
document as designated by the port director or an electronic equivalent 
as authorized by Customs, to cover the proprietor’s receipt of the mer- 
chandise and its transport to the warehouse from the custody of the ar- 
riving carrier (or other party to whom custody of the merchandise was 
transferred by the carrier under a Customs-authorized permit to trans- 
fer or in-bond entry) (see § 19.9 of this chapter). ° 

(d) Ifthe carrier or any other party to whom custody of the unentered 
merchandise has been transferred by a Customs-authorized permit to 
transfer or in-bond entry fails to timely relinquish custody of the mer- 
chandise to a Customs-approved bonded General Order warehouse, the 
carrier or other party may be liable for liquidated damages equal to the 
value of that merchandise under the terms and conditions of his inter- 
national carrier or custodial bond, as applicable. 

(e) * * * Ifthe port director finds that the warehouse proprietor cannot 
accept the goods because they are required by law to be exported or de- 
stroyed (see § 127.28 of this chapter), or for other good cause, the goods 
will remain in the custody of the arriving carrier or other party to whom 
the goods have been transferred under a Customs-authorized permit to 
transfer or in-bond entry. In this event, the carrier or other party will be 
responsible under bond for exporting or destroying the goods, as neces- 
sary (see $§ 113.63(c)(3) and 113.64(b) of this chapter). 


* 
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PART 127—GENERAL ORDER, UNCLAIMED AND 
ABANDONED MERCHANDISE 
1. The general authority citation for part 127 is revised, and specific 
sectional authority citations are added, to read as follows: 


Authority: 19 U.S.C. 66, 1311, 1312, 1484, 1485, 1490, 1491, 1492, 
1493, 1506, 1559, 1563, 1623, 1624, 1646a; 26 U.S.C. 5753. 

Section 127.12 also issued under 19 U.S.C. 1753; 

Section 127.14 also issued under 19 U.S.C. 1555, 1556, 1557 

Section 127.21 also issued under 19 U.S.C. 1753; 

Section 127.28 also issued under 15 U.S.C. 2612, 26 U.S.C. 5688; 

Sections 127.31, 127.36, 127.37 also issued under 19 U.S.C. 1753. 

2. Part 127 is amended by removing the statutory authority citations 
that appear in parentheses immediately below the texts of §§ 127.1, 
127.2, 127.11-127.14, 127.21, 127.23 through 127.29, and 127.31 
through 127.37. 

3. Section 127.13 is amended by revising paragraph (a) to read as fol- 
lows: 


§ 127.13 Storage of unclaimed and abandoned merchandise. 

(a) Place of storage. A Class 11 bonded warehouse or warehouse of 
Class 3, 4, or 5, certified by the port director as qualified to receive gener- 
al order merchandise, will be responsible for the transportation and 
storage of unclaimed and abandoned merchandise, upon due notifica- 
tion to the proprietor of the warehouse by the arriving carrier (or other 
party to whom the carrier has transferred the merchandise under a Cus- 
toms-authorized permit to transfer or in-bond entry), as provided in 
§§ 4.37(c), 122.50(c), and 123.10(c) of this chapter. If no warehouse of 
these classes is available to receive general order merchandise, or if the 
merchandise requires specialized storage facilities which are unavail- 
able in a bonded facility, the port director, after having received notice of 
the presence of unentered merchandise or baggage in accordance with 
the provisions of this section, will direct the storage of the merchandise 
by the carrier or by any other appropriate means. 

4. Section 127.14 is amended by revising paragraph (a) to read as fol- 
lows: 


§ 127.14 Disposition of merchandise in Customs custody 
beyond time fixed by law. 

(a) Merchandise subject to sale or other disposition. (1) General. If 
storage or other charges due the United States have not been paid on 
merchandise remaining in Customs custody after the expiration of the 
bond period in the case of merchandise entered for warehouse, or after 
the expiration of the general order period, as defined in § 127.4, in any 
other case, even though any duties due have been paid, such merchan- 
dise will be sold as provided in subpart C of this part, retained for official 
use as provided in subpart E of this part, destroyed, or otherwise dis- 
posed of as authorized by the Commissioner of Customs under the law, 
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unless the merchandise is entered or withdrawn for consumption in ac- 
cordance with paragraph (b) of this section. 

(2) Destruction of merchandise. (i) Proprietor responsibility. If the 
port director concludes that merchandise in general order has no com- 
mercial value or is otherwise unsalable and cannot be disposed of at pub- 
lic auction (see § 127.29), and that its destruction is warranted, the 
warehouse proprietor must assume responsibility under bond, includ- 
ing the expense, for destroying the merchandise (see § 113.63(c)(3) of 
this chapter). The port director will authorize such destruction on Cus- 
toms Form (CF) 3499, or on a similar Customs document as designated 
by the port director or an electronic equivalent as authorized by Cus- 
toms. 

(ii) Notice of destruction. Before destroying the merchandise, the 
warehouse proprietor must first make a reasonable effort under bond 
(see § 113.63(b) and (c) of this chapter), to identify and inform the im- 
porter (owner) or consignee regarding the intended destruction of the 
merchandise. When the appropriate party is identified, notice of de- 
struction will be provided to the party on Customs Form (CF) 5251, ap- 
propriately modified, or other similar Customs document as designated 
by the port director or an electronic equivalent as authorized by Cus- 
toms, at least 30 calendar days prior to the date of intended destruction. 


5. Section 127.21 is amended by revising its first sentence to read as 
follows: 


§ 127.21 Time of sale. 


All unclaimed and abandoned merchandise will be sold at the first 
regular sale held after the merchandise becomes subject to sale, unless a 
deferment of its sale is authorized by the port director. * * * 

6. Section 127.28 is amended by revising the first sentence of para- 
graph (a) to read as follows: 


§ 127.28 Special merchandise. 


(a) Drugs, seeds, plants, nursery stock, and other articles required to be 
inspected by the Department of Agriculture. Drugs, seeds, plants, nurs- 
ery stock, and other articles required to be inspected by the Department 
of Agriculture must be inspected by a representative of the Department 
of Agriculture to ascertain whether they comply with the requirements 
of the law and regulations of that Department. * * * 


7. Part 127 is amended by adding a new subpart E to read as follows: 


SUBPART E—TITLE TO UNCLAIMED AND 
ABANDONED MERCHANDISE VESTING IN GOVERNMENT 
Government title to unclaimed and abandoned merchandise 


Disposition of merchandise owned by Government. 
Petition of party for surplus proceeds had merchandise been sold 
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SUBPART E—TITLE TO UNCLAIMED AND 
ABANDONED MERCHANDISE VESTING IN GOVERNMENT 


§ 127.41 Government title to unclaimed and abandoned 
merchandise. 


(a) Vesting of title in Government. At the end of the 6-month period 
noted in § 127.11 of this part, at which time merchandise having thus 
remained in Customs custody is considered as unclaimed and aban- 
doned, the port director, with the concurrence of the Assistant Commis- 
sioner, Office of Field Operations, may, in lieu of sale of the merchandise 
as provided in subpart C of this part, provide notice to all known inter- 
ested parties under paragraph (b) of this section that the title to such 
merchandise will be considered as vesting in the United States, free and 
clear of any liens or encumbrances, as of the 30th day after the date of 
the notice unless, before the 30th day, the merchandise is entered or 
withdrawn for consumption and all duties, taxes, fees, transfer and stor- 
age charges, and any other expenses that may have accrued on the mer- 
chandise are paid. 

(b) Notice to known interested parties. Notice that the title to un- 
claimed and abandoned merchandise will vest in the United States, as 
described in paragraph (a) of this section, will be sent to the following 
parties on Customs Form (CF) 5251, appropriately modified, or other 
similar Customs document as designated by the port director or an elec- 
tronic equivalent as authorized by Customs: 

(1) Importer, if known; 

(2) Consignee, if name and address can be ascertained; 

(3) Shipper, or the shipper’s representative or agent, if merchandise is 
consigned to order or the consignee cannot be ascertained; and 

(4) Any other known interested parties. 

(c) Appraisement of merchandise. Before title to unclaimed and aban- 
doned merchandise is vested in the United States, the merchandise will 
be appraised in accordance with section 402, Tariff Act of 1930, as 
amended (19 U.S.C. 1401a). 


§ 127.42 Disposition of merchandise owned by Government. 


(a) Disposition. If title to any unclaimed and abandoned merchandise 
vests in the United States under § 127.41, the merchandise may be re- 
tained by Customs for its official use, or in Customs discretion, the mer- 
chandise may be transferred to any other Federal, state or local agency, 
destroyed or disposed of otherwise. 

(b) Payment cf charges and expenses. All transfer and storage charges 
or expenses accruing on retained or transferred merchandise will be 
paid by the receiving agency. Such transfer and storage charges or ex- 
penses will include those accruing with respect to the merchandise 
while subject to general order. 
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§ 127.43 Petition of party for surplus proceeds had 
merchandise been sold. 


(a) Filing of petition. Under section 491(d), Tariff Act of 1930, as 
amended (19 U.S.C. 1491(d)), any party who can satisfactorily establish 
title to or a substantial interest in unclaimed and abandoned merchan- 
dise, the title to which has vested in the United States, may file a petition 
for the amount that would have been payable to the party had the mer- 
chandise been sold and a proper claim made under section 493, Tariff 
Act of 1930, as amended (19 U.S.C. 1493). 

(b) When and with whom filed. The petition may be filed with the port 
director at whose direction the title to the merchandise was vested in the 
United States. If the party received notice under § 127.41(b), the peti- 
tion must be filed within 30 calendar days after the day on which title 
vested in the United States. Ifthe party can satisfactorily establish that 
such notice was not received, the party must file the petition within 30 
calendar days of learning of the vesting but not later than 90 calendar 
days from the vesting. 

(c) Evidence required. The petition must show the party’s title to or 
interest in the merchandise, and be supported, as appropriate, with the 
original bill of lading, bill of sale, contract, mortgage, or other satisfacto- 
ry documentary evidence, or a certified copy of the foregoing. Also, if ap- 
plicable, the petition must be supported by satisfactory proof that the 
petitioner did not receive notice that title to the merchandise would vest 
in the United States and was in such circumstances as prevented the re- 
ceipt of notice. 

(d) Payment of claim. If the claim of the owner, consignee, or other 
party having title to or a substantial interest in the merchandise, is 
properly established as provided in this section, the party may be paid 
out of the Treasury of the United States the amount that it is believed 
the party would have received under 19 U.S.C. 1493 had the merchan- 
dise been sold and a proper claim for the surplus of the proceeds of sale 
been made under that provision (see § 127.36 of this part). In determin- 
ing the amount that may have been payable under 19 U.S.C. 1493, given 
that the merchandise was not in fact sold at public auction under 19 
U.S.C. 1491(a), the appraisement of the merchandise, as provided in 
§ 127.41(c), will be taken into consideration. By virtue of the authority 
delegated to the port director in this matter, any payment made as pro- 
vided under this paragraph in connection with the filing of a petition un- 
der paragraph (b) of this section will be final and conclusive on all 
parties. 

(e) Doubtful claim. Any doubtful claim for payment along with all per- 
tinent documents and information available to the port director will be 
forwarded to the Assistant Commissioner, Office of Finance, for instruc- 
tions. The decision of the Assistant Commissioner, Office of Finance, 
with respect to any petition filed under this section will be final and con- 
clusive on all parties. 
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PART 141—ENTRY OF MERCHANDISE 
1. The general authority citation for part 141 continues to read as fol- 
lows: 
Authority: 19 U.S.C. 66, 1448, 1484, 1624. 
2. Section 141.5 is revised to read as follows: 


§ 141.5 Time limit for entry. 


Merchandise for which entry is required will be entered within 15 cal- 
endar days after landing from a vessel, aircraft or vehicle, or after arriv- 
al at the port of destination in the case of merchandise transported in 
bond. Merchandise for which timely entry is not made will be treated in 
accordance with § 4.37 or § 122.50 or § 123.10 of this chapter. 


PART 142—ENTRY PROCESS 
1. The authority citation for part 142 continues to read as follows: 


Authority: 19 U.S.C. 66, 1448, 1484, 1624. 


2. Section 142.2 is amended by revising paragraph (a) to read as fol- 
lows: 


§ 142.2 Time for filing entry. 


(a) General rule: After arrival of merchandise. Merchandise for which 
entry is required will be entered within 15 calendar days after landing 
from a vessel, aircraft or vehicle, or after arrival at the port of destina- 
tion in the case of merchandise transported in bond. 


PART 178—APPROVAL OF 
INFORMATION COLLECTION REQUIREMENTS 


1. The authority citation for part 178 continues to read as follows: 
Authority: 5 U.S.C. 301; 19 U.S.C. 1624; 44 U.S.C. 3501 et seq. 


2. Section 178.2 listing of OMB numbers is amended by adding new 
listings in the table in appropriate numerical order to read as follows: 





19 CFR Section Description OMB Control No 


§ 4.37(c) Preparation of delivery ticket for transfer of mer- 
chandise to general order eae . 1515-0224 

Preparation of delivery ticket for transfer of mer- 
chandise to general order ven & 1515-0224 


* 
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OMB Control No 


19 CFR Section Description 


§ 122.50(c) Preparation of delivery ticket for transfer of mer- 
chandise to general order 


§ 123.10(c) Preparation of delivery ticket for transfer of mer- 
chandise to general order 1515-0224 


ROBERT C. BONNER, 
Commissioner of Customs. 


Approved: November 4, 2002. 
TIMOTHY E. SKUD, 
Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, November 8, 2002 (67 FR 68027)] 








U.S. Customs Service 


General Notices 


GRANT OF “LEVER-RULE” PROTECTION 
AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of grant of “Lever-Rule” protection. 


SUMMARY: Pursuant to 19 CFR §$133.2(f), this notice advises inter- 
ested parties that Customs has granted “Lever-Rule” protection to 
McCormick Delaware, Inc. for its two products, “MAYONESA” and 
“MERMELADA.” 


FOR FURTHER INFORMATION CONTACT: Paul Pizzeck, Esq., In- 
tellectual Property Rights Branch, Office of Regulations & Rulings, 
(202) 572-8704. 
SUPPLEMENTARY INFORMATION: 

BACKGROUND 

Pursuant to 19 CFR §133.2(f), this notice advises interested parties 
that Customs has granted “Lever-Rule” protection with regard to the 
following products: 

1) “MAYONESA” mayonnaise with lime juice which bears the follow- 
ing trademarks: MC & DESIGN (US. Patent & Trademark Office Regis- 
tration No. 2,223,933; U.S. Customs Recordation No. TMK 01-00488) 
and/or MCCORMICK (U.S. Patent & Trademark Office Registration 
No. 2,233,809; U.S. Customs Recordation No. TMK 01-00491). 

2) “MERMELADA’ strawberry fruit spread which bears the following 
trademarks: MC & DESIGN (U.S. Patent & Trademark Office Registra- 
tion No. 2,223,933; U.S. Customs Recordation No. TMK 01-00488) and, 
or MCCORMICK (US. Patent & Trademark Office Registration No. 
2,233,809; U.S. Customs Recordation No. TMK 01-00491). 

Customs has determined that the aforementioned McCormick Dela- 
ware, Inc. products authorized for sale in the U.S. differ physically, ma- 
terially from that company’s products produced for foreign markets in 
that 1) “MAYONESA’” and “MERMELADA’ produced for the U.S. mar- 
ket have safety seals around their lids, whereas “MAYONESA” and 
“MERMELADA” produced for the Mexican market do not; and 
2) “MAYONESA” and “MERMELADA’” produced for the U.S. market 
utilize a single label printed in both English and Spanish whereas 
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“MAYONESA’” and “MERMELADA’” produced for the Mexican market 
are labeled only in Spanish with an additional label containing a list of 
ingredients and nutritional information in English affixed to their lids 
by adhesive backing. In addition we note that these additional stick-on 
labels contain spelling errors and detract from the appearance of the 
products’ packaging. 

In Iberia Foods Corp. v. Roland Romeo, Jr., 150 F.3d 298 (3d Cir. 1998) 
the Third Federal Circuit noted that characteristics of gray market 
goods that are not shared by the trademark owner’s goods are likely to 
affect consumers’ perceptions regarding the desirability of the goods. 
The gray market goods under consideration herein feature the absence 
of a safety seal and the presence of a stick-on label with product informa- 
tion printed in English, characteristics which are not shared by McCor- 
mick Delaware’s (authorized) goods. In the case of the authorized goods 
there is a safety seal present and the jars do not utilize a stick-on label; 
rather, all product information is printed in both Spanish and English 
on one label glued to the side of the jar. The absence of safety seals on the 
gray market products, as well as the presence of adhesive labels listing 
ingredients and nutritional information (in English) on the lids of the 
gray market products, are characteristics likely to affect a consumer’s 
perceptions regarding the desirability of those goods. 

This theory was buttressed by the Eleventh Circuit in Davidoff & CIE 
v. PLD Int’l Corp. 263 F. 3d 1297 (11* Cir. 2001). There the Eleventh 
Federal Circuit defined a material difference as one that consumers con- 
sider relevant to a decision about whether to purchase a product. The 
court found that physical differences (i.e. etching fragrance bottles to 
remove batch codes) were material because consumers may conclude 
that the product has been tampered with. Based on that rationale, it is 
likely that consumers would consider the presence of a safety seal on a 
food product relevant to their decision about whether to purchase the 
product, and may conclude that the absence of a safety seal on the gray 
market product indicates a possibility that the product has been tam- 
pered with. 

Additionally, the First Federal Circuit has held that use of different 
languages on product labeling constitutes a material difference. Societe 
Des Produits Nestle, S.A.. v. Casa Helvetia, Inc. 982 F. 2d 633 (1st Cir. 
1992); see also Ferrero U.S.A., Inc. v. Ozak Trading, Inc., 753 F. Supp 
1240 (D.N.J.), aff'd 935 F 2d 1281 (3d Cir. 1991) (unauthorized product 
differed materially because, inter alia, its labels did not contain infor- 
mation indicating number of servings per container or nutritional infor- 
mation, and because it used foreign variants of words displayed on the 
authorized product’s label). 





U.S. CUSTOMS SERVICE 


ENFORCEMENT 


Importation of gray market “MAYONESA” and “MERMELADA” 
produced by Herdez S.A. de C.V. is restricted, unless the labeling re- 
quirements of 19 CFR §133.23(b) are satisfied. 


Dated: October 31, 2002. 
JOANNE ROMAN STUMP 
Chief, Intellectual Property Rights Branch, 
Office of Regulations & Rulings. 


NOTICE OF CANCELLATION OF CUSTOMS BROKER PERMIT 
AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General notice. 


SUMMARY: Pursuant to section 641 of the Tariff Act of 1930, as 
amended, (19 USC 1641) and the Customs Regulations (19 CFR 111.51), 
the following Customs broker local permits are canceled without preju- 
dice. 


Name i Permit No ~ Issuing Port 
Arthur Andersen LLP ..... 93-008 Houston 
Arthur Andersen LLP ... ede eee . (nonumber) Detroit 
US Express International, Inc........ D-09-01 Dallas/Ft. Worth 
Edward M. Jones Co., ae .. O98 Seattle 
Khosrow Khorraminejad ........... ; . 16001-P San Francisco 
James F Mooring ............ 5386-056 Houston 
Fritz Companies, Inc. ..... 007 Great Falls 
Independent Brokerage LLC ............ 056 Great Falls 
Fritz Companies, Inc. ... ssa 057 Seattle 





Tower Group International, Inc. . 112 Seattle 


Dated: October 22, 2002. 
JAYSON P AHERN, 
Assistant Commissioner, 


Office of Field Operations. 


[Published in the Federal Register, November 6, 2002 (67 FR 67688) | 
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NOTICE OF CANCELLATION OF CUSTOMS BROKER LICENSE 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General notice. 


SUMMARY: Pursuant to section 641 of the Tariff Act of 1930, as 
amended, (19 USC 1641) and the Customs Regulations (19 CFR 111.51), 
the following Customs broker licenses and any and all associated local 
and national permits are canceled without prejudice. 


Name License No Issuing Port 


“William F Joffroy, Inc. ....... 2 ec cionte 03897 Nogales 
American Customs Brokers, Inc a 11321 Duluth 
WY. Moberly ING: o.oo es 02926 


Trans-Border Customs Services, Inc a 11408 


Great Falls 
Champlain 
Miles & Joffroy, Inc. iia ee ees ; 11296 San Diego 
Rudolph Miles & Sons, Inc. . os 04665 E] Paso 

H.A. & J.L. Wood, Inc. : 04057 


Associated Customs Brokers, Inc. .. 10448 


Pembina 
Pembina 
Galax,Inc. ... ; E 21362 New York 
Arthur Andersen LLP Detroit 


Dated: October 22, 2002. 
JAYSON P AHERN 
Assistant Commissioner, 
Office of Field Operations. 


[Published in the Federal Register, November 6, 2002 (67 FR 67689)} 


NOTICE OF REVOCATION OF CUSTOMS BROKER PERMIT 
AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General notice. 


SUMMARY: Pursuant to section 641 of the Tariff Act of 1930 as 
amended (19 USC 1641) and the Customs Regulations [19 CFR 
111.45(b)], the following Customs Broker Permit is revoked by opera- 
tion of law. 


Issuing Port 


Leschaco, Inc. 


96006 


Los Angeles 


Dated: October 22, 2002. 
JAYSON P AHERN, 
Assistant Commissioner, 
Office of Field Operations. 
[Published in the Federal Register, November 6, 2002 (67 FR 67688) |] 
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NOTICE OF REVOCATION OF CUSTOMS BROKER LICENSE 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General notice. 


SUMMARY: Pursuant to section 641 of the Tariff Act of 1930 as 
amended (19 USC 1641) and the Customs Regulations [19 CFR 
111.45(a)], the following Customs broker license is revoked by operation 
of law. 





Name Permit Ni Issuing Port 


General Shipping, Ine)... prs aie ora New York 
Dated: October 22, 2002. 
JAYSON P. AHERN, 
Assistant Commissioner, 
Office of Field Operations. 


{Published in the Federal Register, November 6, 2002 (67 FR 67688) ] 


MODIFICATION AND CLARIFICATION OF PROCEDURES OF 
THE NATIONAL CUSTOMS AUTOMATION PROGRAM TEST 
REGARDING RECONCILIATION; CORRECTION 


ACTION: General notice; correction. 


SUMMARY: On September 27, 2002, Customs published a document in 
the Federal Register which announced modifications to the Customs 
Automated Commercial System (ACS) Reconciliation prototype test 
and clarified certain aspects of the test. The notice stated that among 
the topics related to the test for which Customs was providing clarifica- 
tions and reminders was the “right to file Reconciliation entries.” The 
language reminding test participants who has the right to file entries 
under the test was inadvertently omitted from the notice. This docu- 
ment sets forth the omitted language. 


DATES: Effective as of November 8, 2002. 
FOR FURTHER INFORMATION CONTACT: Mr. John Leonard 
at (202) 927-0915 or Ms. Christine Furgason at (202) 927-2293. 
Additional information regarding the test can be found at 
http://www.customs.govu/recon. Email inquiries may be sent to: 
Recon.Help@customs.treas.gov. 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 

A general notice document was published in the Federal Register (67 

FR 61200) on Friday September 27, 2002, to announce certain modifica- 
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tions to the Automated Commercial System (ACS) Reconciliation Pro- 
totype test regarding NAFTA Reconciliation entries, the method for 
filing Reconciliation entries covering flagged entry summaries for 
which liquidated damages have been assessed, acceptance of compact 
disks for Reconciliation spreadsheets, and applicability to test partici- 
pants of previously suspended regulatory provisions of part 111, Cus- 
toms Regulations. The notice also provided clarifications and reminders 
to test participants regarding certain other aspects of the test and an- 
nounced a new address for Reconciliation submissions for the port of 
NY/Newark. 

In the third paragraph of the “Background” section of the general no- 
tice, it stated that among the topics related to the test for which Customs 
was providing clarifications and reminders was the “right to file Recon- 
ciliation entries.” Inadvertently, the language reminding Reconciliation 
test participants who has the right to file entries under the test was 
omitted from the “Clarifications and Reminders” section of the notice. 

This document sets forth the omitted language. 


CORRECTION 
In general notice FR Doc 02—24588, published on September 27, 2002 
(67 FR 61200), make the following correction: 
On page 61204, in the second column, immediately before the section 


entitled “Updated Address and ABI Filing Information for NY/Newark 
Port 1001,” insert the following section: 


Right to File Reconciliation Entries 


Customs reminds test participants that the filing of a Reconciliation 
entry, like the filing of a regular consumption entry, is governed by 19 
U.S.C. 1484 and can be done only by the importer of record as defined in 
that statute. 


Dated: November 5, 2002 


JAYSON P. AHERN, 
Assistant Commissioner, 
Office of Field Operations. 


[Published in the Federal Register, November 8, 2002 (67 FR 68238)] 
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DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, November 6, 2002. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
MICHAEL T. SCHMITZ, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


REVOCATION OF RULING LETTER AND TREATMENT 
RELATING TO THE TARIFF CLASSIFICATION OF A BEVERAGE 
SWEETENER 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of tariff classification ruling letter and 
treatment relating to the classification of a beverage sweetener. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625 (c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revokinga ruling concerning the tariff classification 
of a beverage sweetener, under the Harmonized Tariff Schedule of the 
United States (HTSUS). Similarly, Customs is revoking any treatment 
previously accorded by Customs to substantially identical transactions. 
Notice of the proposed revocations was published on September 4, 2002, 
in Volume 36, Number 36, of the CUSTOMS BULLETIN. One comment was 
received in response to this notice. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after January 20, 2003. 


FOR FURTHER INFORMATION CONTACT: Allyson Mattanah, Gen- 
eral Classification Branch, (202) 572-8784. 
SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
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103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. According- 
ly, the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, both 
the trade and Customs share responsibility in carrying out import re- 
quirements. For example, under section 484 of the Tariff Act of 1930, as 
amended (19 U.S.C. $1484), the importer of record is responsible for us- 
ing reasonable care to enter, classify and value imported merchandise, 
and provide any other information necessary to enable Customs to prop- 
erly assess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI, Customs published a 
notice in the September 4, 2002, CUSTOMS BULLETIN, Volume 36, Num- 
ber 36, proposing to revoke New York Ruling Letter (NY) A80165, dated 
March 6, 1996, and to revoke any treatment accorded to substantially 
identical merchandise. One comment was received in response to this 
notice and is discussed in the attached ruling. 

In NY A80165, Customs ruled that a beverage sweetener consisting of 
“water, alcohol, (11.5 percent by volume), and a sugar additive (one or 
more of invert sugar syrup, liquid sugar, liquid fructose, high fructose 
corn syrup, sugar water solution, or fructose water solution) was classi- 
fied in subheading 2106.90.12, HTSUS, the provision for “[f]ood prepa- 
rations, not elsewhere specified or included; [c]lompound alcoholic 
preparations of an alcoholic strength by volume exceeding 0.5 percent 
vol., of a kind used for the manufacture of beverages: [clontaining not 
over 20 percent of alcohol by weight.” 

It is now Customs position that the beverage sweetener was not cor- 
rectly classified in NY A80165 because it primarily consists of sugar. As 
such, the instant merchandise is classified as an “other food prepara- 
tion” in subheading 2106.90.94, 97 or 99, HTSUS, by its sugar content. 
The appropriate quota provisions may apply. 

As stated in the proposed notice, this revocation will cover any rulings 
on this issue which may exist but have not been specifically identified. 
Any party, who has received an interpretive ruling or decision (i.e., rul- 
ing letter, internal advice memorandum or decision or protest review de- 
cision) on the issue subject to this notice, should have advised Customs 
during the notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)), as amended by Title VI, Customs is revoking any treatment 
previously accorded by Customs to substantially identical transactions. 
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This treatment may, among other reasons, have been the result of the 
importer’s reliance on a ruling issued to a third party, Customs person- 
nel applying a ruling of a third party to importations involving the same 
or similar merchandise, or the importer’s or Customs previous inter- 
pretation of the Harmonized Tariff Schedule of the United States. Any 
person involved in substantially identical transactions should have ad- 
vised Customs during the notice period. An importer’s reliance on a 
treatment of substantially identical transactions or on a specific ruling 
concerning the merchandise covered by this notice which was not iden- 
tified in this notice may raise the rebuttable presumption of lack of rea- 
sonable care on the part of the importer or its agents for importations 
subsequent to the effective date of this final decision. 

Customs, pursuant to section 625(c)(1), is revoking NY A80165 and 
any other ruling not specifically identified, to reflect the proper classifi- 
cation of the merchandise pursuant to the analysis set forth in Head- 
quarters Ruling Letter (HQ) 965509 set forth as an attachment to this 
notice. Additionally, pursuant to section 625(c)(2), Customs is revoking 
any treatment previously accorded by Customs to substantially identi- 
cal transactions. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effective 
60 days after publication in the CUSTOMS BULLETIN. 


Dated: October 30, 2002. 


MARVIN AMERNICK, 
(for Myles B. Harmon, Acting Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
Washington, DC, October 30, 2002. 
CLA-2 RR:CR:GC 965509 AM 
Category: Classification 
Tariff No. 2106.90.94, 95, 97 or 99 
MR. JOHN PELLEGRINI 
Ross & HARDIES 
65 East 55°" Street 
New York, NY 10022-3219 


Re: NY A80165 revoked; beverage sweetener. 


DEAR MR. PELLEGRINI 

This is in reference to New York Ruling Letter (NY) A80165 issued to you on March 6, 
1996, by the Director, Customs National Commodity Specialist Division, concerning the 
classification, under the Harmonized Tariff Schedule of the United States, (HTSUS), ofa 
beverage sweetener. We have had an opportunity to review this ruling and believe it is in- 
correct 
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Pursuant to section 625(c)(1) Tariff Act of 1930 (19 U.S.C. 1625(c)(1)) as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act, (Pub. L. 103-82, 107 Stat. 2057, 2186), notice of the proposed 
revocation of NY A80165 was published on September 4, 2002, in the CUSTOMS BULLETIN, 
Volume 36, Number 36. One comment was received in response to this notice and is dis- 
cussed in the Law And Analysis section below. 


Facts: 


NY A80165 states that the beverage sweetener consists of “water, alcohol, (11.5 percent 
by volume), and a sugar additive (one or more of invert sugar syrup, liquid sugar, liquid 
fructose, high fructose corn syrup, sugar water solution, or fructose water solution).” The 
merchandise was classified in subheading 2106.90.12, HTSUS, the provision for “[c]om- 
pound alcoholic preparations of an alcoholic strength by volume exceeding 0.5 percent 
vol., of a kind used for the manufacture of beverages: [c]ontaining not over 20 percent of 
alcohol by weight.” 


Issue: 
What is the classification, under the HTSUS, of a beverage sweeter? 


Law and Analysis: 


Merchandise imported into the U.S. is classified under the HTSUS. Tariff classification 
is governed by the principles set forth in the General Rules of Interpretation (GRIs) and, 
in the absence of special language or context that requires otherwise, by the Additional 
US. Rules of Interpretation. The GRIs and the Additional U.S. Rules of Interpretation are 
part of the HTSUS and are to be considered statutory provisions of law. 

GRI 1 requires that classification be determined first according to the terms of the head- 
ings of the tariff schedule and any relative section or chapter notes and, unless otherwise 
required, according to the remaining GRIs taken in order. GRI6 requires that the classifi- 
cation of goods in the subheadings of headings shall be determined according to the terms 
of those subheadings, any related subheading notes and mutatis mutandis, to the GRIs. 

In interpreting the HTSUS, the Explanatory Notes (ENs) of the Harmonized Commodi- 
ty Description and Coding System may be utilized. The ENs, although not dispositive or 
legally binding, provide acommentary on the scope of each heading, and are generally in- 
dicative of the proper interpretation of the HTSUSA. See T.D. 89-80, 54 Fed. Reg. 35127 
(August 23, 1989). 

The competing provisions occur at the eighth digit. The following sub-headings are rele- 
vant to the classification of this product: 

2106 Food preparations not elsewhere specified or included: 
2106.90 Other 
2106.90.12 Compound alcoholic preparations of an alcoholic strength by 
volume exceeding 0.5 percent vol., of a kind used for the 
manufacture of beverages: Containing not over 20 percent of 
alcohol by weight. 
Other 
Articles containing over 65 percent by dry weight of 
sugar described in additional U.S. note 2 to chapter 
ad? 

2106.90.94 Other 

Articles containing over 10 percent by dry weight of 
sugar described in additional U.S. note 3 to chapter 
ae 

2106.90.95 Described in additional U.S. note 8 to chapter 17 

and entered pursuant to its provisions 

2106.90.97 Other 

2106.90.99 Other 
EN 21.06 states, in pertinent part, the following: 


The heading includes, inter alia: 


(7) Non-alcoholic or alcoholic preparations (not based on odoriferous sub- 
stances) of a kind used in the manufacture of various non-alcoholic or alcoholic 
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beverages. These preparations can be obtained by compounding vegetable ex- 
tracts of heading 13.02 with lactic acid, tartaric acid, citric acid, phosphoric acid, 
preserving agents, foaming agents, fruit juices, etc. The preparations contain (in 
whole or in part) the flavouring ingredients which characterize a particular bev- 
erage. As a result, the beverage in question can usually be obtained simply by di- 
luting the preparation with water, wine or alcohol, with or without the addition, 
for example, of sugar or carbon dioxide gas. Some of these products are specially 
prepared for domestic use; they are also widely used in industry in order to avoid 
the unnecessary transport of large quantities of water, alcohol, etc. As presented, 
these preparations are not intended for consumption as beverages and thus can 
be distinguished from the beverages of Chapter 22. 

The commenter makes the following three arguments: (1) the subject merchandise sat- 
isfies each of the requirements found in text of subheading 2106.90.12, HTSUS; (2) EN 
21.06(7) does not support Customs proposition that subheading 2106.90.12, HTSUS, is 
confined to substantially complete beverages; and (3) the legislative history creating sub- 
heading 2106.90.12, HTSUS, supports the commenter’s interpretation of subheading 
2106.90.12. 

In so arguing, the commenter notes that subheadings 2106.90.12, 15, and 18, HTSUS, 
were created in 1996, when, as part of amendments to the tariff schedule, heading 2208, 
HTSUS, was modified, removing compound alcoholic preparation from its purview. Sub- 
heading 2106.90.12, HTSUS, the provision for “[flood preparations, not elsewhere speci- 
fied or included; [clompound alcoholic preparations of an alcoholic strength by volume 
exceeding 0.5 percent vol., of a kind used for the manufacture of beverages: [clontaining 
not over 20 percent of alcohol by weight” was created in 1996 due to arecommendation by 
the Customs Cooperation Council (CCC), now known as the World Customs Organization 
(WCO). 

Originally, the International Trade Commission (ITC) proposed that products which 
had been classified in subheading 2208.10, HTSUS (1995), the provision for “[u]ndena- 
tured ethyl alcohol of an alcoholic strength by volume of less than 80 percent vol.; spirits, 
liqueurs and other spirituous beverages: compound alcoholic preparations of a kind used 
for the manufacture of beverages: [c]ompound alcoholic preparation of a kind used for the 
manufacture of beverages,” be moved to heading 3302, HTSUS (1995). This change ex- 
panded heading 3302, HTSUS, from covering “mixtures of odoriferous substances and 
mixtures (including alcoholic solutions) with a basis of one or more of these substances, of 
a kind used as raw materials in industry” to include coverage of “* * * other preparations 
based on odoriferous substances, of a kind used for the manufacture of beverages.” How- 
ever, certain products described by subheading 2208.10 did not contain odoriferous sub- 
stances as defined in Chapter 33 and, therefore, could not be classified in heading 3302, 
HTSUS. Accordingly, the ITC recommended the additions of subheading 2106.90.12 
through 2106.90.18. In a report dated August 1993, the ITC explained the following: 


The CCC’s intent in deleting subheading 2208.10 was to transfer as many of the 
subheading’s products as possible to a newly expanded heading 3302. How- 
ever, in a written submission, Joseph E. Seagram & Sons, Inc. pointed out that cer- 
tain products of subheading 2208.10 do not contain odoriferous substances 
as defined in new note 2 to chapter 33, and therefore could not be “based on” odorifer- 
ous substances. After consultation with Customs, the Commission proposed these 
new subheadings to provide for products of subheading 2208.10 that could 
not fall in expanded heading 3302. (emphasis added) 


Proposed Modifications to Harmonized Tariff Schedule of the United States, Investigation 
No. 1205-3 (August 1993), at page B-16, fn 68. Clearly, the newly created subheadings 
2106.90.12-18 contain only products that could have been classified in subheading 
2208.10, HTSUS (1995). This intent is obvious from the fact that the phrase “compound 
alcoholic preparations of a kind used for the manufacture of beverages” was transferred 
verbatim from subheading 2208.10, HTSUS (1995) to subheading 2106.90.12, HTSUS, 
being qualified only for alcoholic strength. Courts have consistently ruled that a change in 
statutory language is significant in tariff classification. Midwest of Cannon Falls, Inc. v. 
United States, 122 F3d 1423; 1997 US. App. (discussing the deletion of the term “tree” in 
the HTSUS from the corresponding subheading in the Tariff Schedules of the United 
States.) Id. at 1428. Here, the statutory language did not change. This, too, is significant. 
Hence, ifthe instant merchandise would not have been classifiable in subheading 2208.10, 
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HTSUS (1995), it can not be deemed to fall in subheading 2106.90.12, HTSUS, today by its 
terms. 

In HQ 955265, dated February 9, 1994, we held that a citric acid additive was not classi- 
fied in heading 2208, HTSUS. The product contained 89 percent ethy] alcohol, 10 percent 
citric acid, and water and was blended with a wine or malt base, water, sugar, preserva- 
tives, flavorings, colorings and a carbonating agent after entry to produce a wine cooler. 
We stated in that ruling that “the citric acid additive, rather than beinga complex prepara- 
tion, is essentially an alcohol flavored with the acid used to impart a tang to a wine or malt 
base, which is processed further to produce the cooler; it only accounts for, at most, 2.5 
percent of the finished product. Thus, the additive would not be a preparation of a type 
classifiable in heading 2208.” 

By contrast, HQ 953327, dated June 4, 1993, held that a non-fat dairy base rum liqueur 
was classified in heading 2208, HTSUS. The product consisted of milk protein concen- 
trate, skim milk concentrate, sucrose, water, rum and maltodextrins. After entry it was 
mixed with additional distilled spirits, sugar, flavors and color. We stated that “the bever- 
age is substantially complete as imported; the ingredients added subsequent to importa- 
tion do not change the basic composition of the imported product, which is that of an 
almost completed alcoholic beverage, but merely enhance it.” 

Indeed, the instant merchandise, consisting primarily of sugar and commercially 
known as a beverage sweetener, would not have been classifiable in heading 2208.10, 
HTSUS (1995), because it is unlike the base in HQ 953327, a “substantially complete” 
beverage that need only be diluted, sweetened and further flavored. Like the citric acid 
additive of HQ 955265, a mixture of three ingredients added to impart a tang to the fin- 
ished beverage, the instant merchandise also contains just three ingredients added to im- 
part a sweetness to the finished beverage. Hence, the beverage sweetener at issue would 
not have been classifiable in subheading 2208.10, HTSUS, before 1996 and could not be 
one of the products intended to be transferred to a newly expanded heading 3302 or anew- 
ly added subheading 2106.90.12, HTSUS. 

EN 21.06 (7), supra, supports this view. The instant beverage sweetener is not obtained 
by compounding vegetable extracts with other ingredients. It does not contain the flavor- 
ing ingredients which characterize a particular beverage. It does not render the finished 
beverage simply by dilution with water, wine or alcohol and/or addition of sugar or carbon 
dioxide gas. The instant merchandise, a beverage sweetener, is but one ingredient in the 
composition of any of a number of beverages. It does not, as described in the EN, contain 
the characteristics ofa particular beverage. It isnot described by EN 21.06 (7), the descrip- 
tion corresponding to products falling in subheadings 2106.90.12-18. 

Furthermore, EN 21.06(7) closely tracks EN 22.08 (1992). It stated the following: 


The heading also covers compound alcoholic preparations of a kind used in the 
manufacture of various beverages (e.g., aperitives, liqueurs and non-alcoholic bever- 
age. These products, generally a complex mixture of distillates, tinctures, alcohol- 
ates and natural or synthetic essences, contain all of the odoriferous substances 
and other flavouring ingredients (e.g., citric acid) which characterize a 
particular beverage and sometimes other constituents (sugar, etc.). As are- 
sult, the beverage in question can be obtained simply by diluting the prepa- 
ration with water, wine or alcohol, with or without addition, for example, 
of sugar or carbon dioxide gas. Some of these products are specially prepared for 
domestic use; they are also widely used in industry in order to avoid the unnecessary 
transport of large quantities of water, alcohol, etc. These preparations are not in- 
tended for immediate consumption and thus can be distinguished from the liqueurs 
and other spirituous beverages of this heading (emphasis added) 


This heading excludes: 


(a) Similar compound preparations having an alcoholic strength by volume not ex- 
ceeding 0.5% vol (heading 21.06). 

(b) Alcoholic preparations of a kind used for the manufacture of beverages, based 
on one or more odoriferous substances but not containing all of the flavouring ingre- 
dients which characterize a particular beverage (heading 33.02). 


Almost identical language regarding dilution of the compoundalcoholic preparation yield- 
ing the completed beverage. The commenter argues that the word “usually” inserted in 
EN 21.06(7) is significant and would allow a beverage sweetener which does not yield the 
finished beverage by dilution to be classified as a “compound alcoholic preparation.” This 
argument ignores the history of the provisions and the wording itself. 
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Before 1996, heading 2208 covered alcoholic preparations which (1) were compound, 
(2) had an alcohol content exceeding .5% volume, and (3) contained all of the odoriferous 
substances and flavoring ingredients which characterize a particular beverage. Heading 
3302 covered alcoholic preparations which (1) were compound, (2) had an alcohol content 
exceeding .5% volume, and (3) contained odoriferous but not all of the flavoring ingredi- 
ents in a beverage. 

In PfaffAm. Sales Corp. v. United States, 17 C.1.T. 550; 1993, the court states “[I]t is well 
settled customs law that when a tariff term is not defined in either the HTSUS or its legis- 
lative history, the correct meaning of a term in a tariff provision is the common meaning 
understood in trade or commerce. It is also well established that since the meaning of a 
customs term is a question of law, a court may rely upon its own understanding of terms 
used, and may consult standard lexicographic and scientific authorities, to determine 
their common meaning” (citations omitted). Before 1996, the term “odoriferous” was not 
defined in the tariff, hence the common meaning would apply. Webster’s II New College 
Dictionary defines “odoriferous” as “having or giving off an odor.” However, in 1996, the 
term “odoriferous substances” became a term of art defined as referring only to sub- 
stances of heading 3301, HTSUS. Chapter 33, note 2. As Seagrams noted, this definition 
served to limit the number of compound alcohol preparations which could be transferred 
from heading 2208, HTSUS (1995) to heading 3302. Hence, an alcoholic preparation of 
heading 2208, which may have a substance which contained an odor in it, but was not an 
“odoriferous substance” as defined by Chapter 33, note 2, would be transferred to head- 
ings 2106.90.12-18. Hence, the alcoholic preparations of 2106.90.12-18 might not “con- 
tain all of the odoriferous substances and other flavouring ingredients (e.g., citric acid) 
which characterize a particular beverage and sometimes other constituents (sugar, etc.),” 
because an odoriferous substance of heading 3301, HTSUS, would need to be added to the 
preparation. Taken in context, the word “usually” inserted into EN 21.06(7), supra, refers 
to the situation where simple dilution will not produce the complete beverage because 
some flavorings or odoriferous substances need to be added, not, asthe commenter claims, 
the situation where everything but the sweetener needs to be added. 

Furthermore, in 1996, heading 3302 was expanded by three new subheadings to de- 
scribe those items added from heading 2208. Subheadings 3302.10.40-.50 are for “prepa- 
rations requiring only the addition of ethy] alcohol or water to produce a beverage suitable 
for human consumption.” The commenter argues that subheading 3302.10.90, HTSUS, 
the provision for preparations “other” than those requiring only the addition of ethy] alco- 
hol or water to produce a beverage suitable for human consumption, would be superfluous 
if Customs interpretation were correct. On the contrary, the “other” subheading could re- 
fer to a product containing odiferous substances that needs dilution, more flavoring and/ 
or sweetening or carbonation. In this manner, the terms “of a kind used for the 
manufacture of beverages” remain consistent throughout the tariff. 

Customs has ruled in this manner since 1996. For instance, NY H82685, dated August 1, 
2001, classified a Natural Tequila/Agave flavoring containing agave spirits, alcohol, agave 
wine, natural orange flavor, tequila, anhydrous citric acid and water in subheading 
2106.90.15, HTSUS, as a compound alcoholic preparation. The preparation needed only 
dilution to complete the beverage and, although emitting an odor, did not contain odorifer- 
ous substances described by Chapter 33, note 2. Likewise, in NY C87981, dated May 29, 
1998, we classified concentrated fermented apple cider and pear cider as compound alco- 
holic preparations because they need only be diluted, sweetened and carbonated to trans- 
form into the final products, apple and pear ciders. 

In conclusion, the instant product, commercially known as a beverage sweetener, con- 
sists mainly of sugar. Unlike the non-fat dairy base rum liqueur, tequila/agave flavoring 
and apple and pear ciders, the instant merchandise does not contain any flavorings and 
can not be diluted and further flavored to produce a finished beverage. Therefore, we do 
not believe the instant mixture falls within the scope of the terms “compound alcoholic 
preparations of a kind used for the manufacture of beverages” as outlined above. 


Holding: 


The beverage sweetener is classified in subheading 2106.90.94, 95, 97 or 99, HTSUS, by 
its sugar content. The appropriate quota provisions may apply. Should the importer desire 
a binding ruling on the beverage sweetener, a ruling request containing all necessary in- 
formation should be submitted to the Director, National Commodity Specialist Division, 
U.S. Customs, Attn: CIE/Ruling Request, One Penn Plaza, 10 Floor, New York, NY 
10119. 
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Effect on Other Rulings: 
NY A80165 is revoked. 
In accordance with 19 U.S.C. §1625(c)(1), this ruling will become effective 60 days after 
its publication in the CUSTOMS BULLETIN 
MARVIN AMERNICK, 
(for Myles B. Harmon, Acting Director, 
Commercial Rulings Division.) 
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OPINION 

RESTANI, Judge: This matter is before the court on plaintiff's motion 
for summary judgment. Plaintiff alleges that, for tariff classification 
purposes, the tomato products at issue that it imported are “sauces and 
preparations therefor” under subheading 2103.90.90 of the Harmo- 
nized Tariff Schedule of the United States (“HTSUS”) (1996 & 1997). 
Defendant alleges that the United States Customs Service (“Customs”) 
properly classified the imports as “tomatoes, whole or in pieces” “pre- 
pared or preserved otherwise than by vinegar or acetic acid” under 
HTSUS subheading 2002.10.00. Four entries were of product from 
Spain (“Malpica entries”) and two entries were of product from Italy 
(“D’Oltremare entries”). The entries at issue were made in 1996 and 
1997. 

There is little for the court to decide in this matter. Plaintiff has sub- 
mitted an affidavit by an E.T.I.C. employee familiar with the manufac- 
turing and use of the tomato product at issue describing the product as 
composed of tomatoes, salt, basil, and citric acid, and that it is an inter- 
mediate product for producing finished tomato sauce. (See Mortati Decl. 
11 5, 8.) The affiant also asserts that the product is identical in all re- 
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spects to that at issue in Orlando Food Corp. v. United States, 21 CIT 187 
(1997), aff'd, 140 F3d 1437 (Fed. Cir. 1998) (holding that the tomato 
product is properly classified as a preparation for sauce).! (Mortati Decl. 
at {| 9.) The same person provided the affidavit in Orlando. 

The counter affidavit provided by defendant is authored by a Customs 
import specialist who did not examine the product at issue. (See Hopard 
Decl. {1 8.) Defendant puts much stock in the invoice descriptions de- 
scribing the products as “peeled tomatoes” or “peeled tomatoes in heavy 
juice.” These are the same types of descriptions used in the invoices in 
Orlando. (P1.’s Statement of Material Facts {1 4; Def.’s Response 1 4.) 
In any case, invoice descriptions are often written in vague terms, 
and there is no legal requirement that the words used in invoice descrip- 
tions match classification categories exactly. See generally 19 U.S.C. 
§§ 1484-1485 (1994). 

The court concludes that the “heavy juice” referred to in the Malpica 
entries is equivalent to the “puree” mentioned in Orlando, 140 F3d at 
1439, because an E.T.I.C. employee with knowledge has sworn that the 
products are the same. The Customs import specialist admits that he 
does not know what “heavy juice” means. (Hopard Decl. {1 8.) Further- 
more, speculation as to the possibility of uses other than that found in 
Orlando does not refute the clear description of use provided in Morta- 
ti’s affidavit.2 Lack of knowledge in the face of knowledge does not 
create a material issue of fact. 

Moreover, defendant’s discussion of stare decisis and res judicata in 
classification matters has no relevance. The issue before the court is not 
whether defendant may relitigate in order to introduce new evidence to 
prove the classification clearly erroneous. See Schott Optical Glass, Inc. 
uv. United States, 750 F.2d 62, 64 (Fed. Cir. 1984) (recognizing an excep- 
tion to stare decisis where a party can introduce new evidence that the 
court’s prior classification was clearly erroneous). Defendant has not of- 
fered evidence which is new to this matter. Defendant apparently wishes 
this court to disregard the holding of the Court of Appeals that the prod- 
uct at issue, which based on this record the court must find to be the 
same as the product in Orlando, is classifiable under HTSUS subhead- 
ing 2103.90.90. 

Whether a matter involves classification or some other issue, the 
court must apply the holdings of its Court of Appeals. Supreme Court 
Justice Robert Jackson could have been speaking as a Court of Appeals 
judge in this instance when he said, “[w]e are not final because we are 
infallible, but we are infallible only because we are final.” Brown v. Al- 
len, 344 U.S. 448, 540 (1953) (Jackson, J., concurring). The court has no 
intention of further exploring a legal conclusion that is final and bind- 
ing. 


1 . . r ’ »f 7 

* Both courts in Orlando relied on the analysis set forth in Nestle Refrigerated Food Co. v. United States, 18 CIT 661 
(1994), which involved a product containing chopped tomatoes. Thus, whether the tomatoes are whole or in pieces ap 
pears irrelevant 

Quan ’ ’ > +\ 1 

“While some cans were unbranded in Orlando, others were branded. (See P1.’s Reply Br. Ex. C.) Thus, branding is 
not a significant difference 
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The court is mystified as to why no sample was obtained in discovery 
or why defendant seems to think it can take up plaintiff's and the court’s 
time, if it will not make the effort to find out what product it is classify- 
ing.® If the defendant wishes to litigate the classification of this type of 
tomato product in this court, it must obtain a sample, examine it, and 
demonstrate that there is something to distinguish this matter from Or- 
lando. There is no purpose to litigating here under any other circum- 
stances. If the defendant merely wishes a judgment which it may pursue 
on appeal in order to seek en banc review, it has its adverse judgment, 
but it should not actively litigate the case in this court as it has. 

Judgment will enter for plaintiff. 


(Slip Op. 02-134) 


MARINE HARVEST (CHILE) S.A., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 01-00808 


[Plaintiff's Motion for Judgment Upon the Agency Record Granted in Part; Depart- 
ment of Commerce Ordered to Refund Cash Deposits; Case Remanded on Issue of Succes- 
sorship. | 


(Decided October 31, 2002) 


Arnold & Porter, (Michael T. Shor), for Plaintiff 

Robert D. McCallum, Jr., Assistant Attorney General, David M. Cohen, Director; 
(Lucius B. Lau), Assistant Director; Commercial Litigation Branch, Civil Division, De- 
partment of Justice; Glenn R, Butterton, Attorney, Office of Chief Counsel for Import Ad- 
ministration, United States Department of Commerce, Of Counsel. 


OPINION 
I. INTRODUCTION 
BARZILAY, Judge: This case challenges an agency action taken within 
the purview of the United States antidumping laws and presents the 
court with a clear example of a case in which the facts compel the result. 
Two entities, now merged into one company, exported fresh Atlantic 


salmon from Chile to the United States. Despite the fact that only one of 
the companies was ever found to be selling its goods at less than fair val- 


3 For example, defendant says it wishes to cross-examine Mr. Mortati, but it did not request time to depose him. Nor 
apparently did it obtain probative evidence on marketing, use, or any other relevant issue 
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ue! and even so at almost de minimis margins? and, further, for only one 
of the three examined periods, the merged company now has been forced 
to deposit millions of dollars with the United States government and 
compelled to undergo administrative reviews on its past and future en- 
tries. It seeks relief from this Court. 

Plaintiff Marine Harvest (Chile) S.A. (“Marine Harvest”) has filed a 
USCIT R. 56.2 Motion for Judgment Upon the Agency Record, challeng- 
ing certain aspects of the Department of Commerce’s (“Commerce” or 
“government”) preliminary and final determinations of the changed 
circumstances review that it conducted concerning Marine Harvest. See 
Notice of Final Results of Changed Circumstances Antidumping Duty 
Review: Fresh Atlantic Salmon From Chile, 66 Fed Reg. 42,506 (Aug. 13, 
2001) (“Changed Circumstances Final”); Notice of Initiation and Pre- 
liminary Results of Changed Circumstances Antidumping Duty Review: 
Fresh Atlantic Salmon From Chile, 65 Fed. Reg. 52,065 (Aug. 28, 2000) 
(“Changed Circumstances Preliminary”). The court exercises jurisdic- 
tion pursuant to 28 U.S.C. § 1581(c). 


II. BACKGROUND 


On June 12, 1997, the Coalition for Fair Atlantic Salmon Trade 
(“FAST” or “domestic industry”) petitioned Commerce to initiate a less- 
than-fair-value (“LTFV”) investigation, alleging that imports of fresh 
Atlantic salmon from Chile* were being, or were likely to be, sold in the 
United States at less than their fair value, and that such imports were 
materially injuring, or threatening material injury to, a U.S. industry. 


On July 10, 1997, Commerce began the LTF'V investigation of fresh At- 
lantic salmon from Chile. See Initiation of Antidumping Duty Investiga- 
tion: Fresh Atlantic Salmon from Chile, 62 Fed. Reg. 37,027 (July 10, 
1997). After determining that it could not examine all Chilean produc- 
ers and exporters, Commerce specifically investigated five leading Chil- 
ean producers including Marine Harvest and Pesquera Mares Australes 
Ltda. (“Mares Australes”). See id. On June 9, 1998, Commerce an- 
nounced its final determination that “fresh Atlantic salmon from Chile 
[was] being sold, or [was] likely to be sold, in the United States at less 
than fair value.” See Notice of Final Determination of Sales at Less Than 
Fair Value: Fresh Atlantic Salmon from Chile, 63 Fed. Reg. 31,411, 
31,412 (June 9, 1998). The weighted-average dumping margin percent- 
ages of Marine Harvest and Mares Australes were found to be 1.36 (de 


1The purpose of an antidumping investigation is to determine whether imported merchandise is being dumped or 
sold at less than its fair value (“LTFV”) in the United States. Section 1673 of Title 19 of the United States Code (1999) 
describes a two-step process where Commerce first conducts an LTFV investigation and, if Commerce makes an affir 
mative determination of dumping, the International Trade Commission (“ITC”) next investigates whether a domestic 
industry has been materially injured or threatened with material injury. See also Badger-Powhatan v. United States, 9 
CIT 213, 216, 608 F. Supp. 653, 656 (1985) (holding that both affirmative LTFV and material injury determinations are 
required before an antidumping order may issue) 

2A] weighted average dumping margin is de minimis if [Commerce] determines that it is less than 2 percent ad 
valorem or the equivalent specific rate for the subject merchandise.” 19 U.S.C. § 1673b(b)(3) (1999). “Subject merchan- 
dise” is merchandise subject to an antidumping investigation, review or order. § 1677(25) 

3 Fresh Atlantic salmon that fell within the scope of the investigation refers to farmed Atlantic salmon, whether 
imported “dressed” or cut. The merchandise subject to the investigation is classifiable as item numbers 0302.12.0003 
and 0304.10.4091 of the Harmonized Tariff Schedule of the United States. See Initiation of Antidumping Duty Inves- 
tigation: Fresh Atlantic Salmon from Chile, 62 Fed. Reg. 37,027 (July 10, 1997) 
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minimis) and 2.24, respectively. See id. at 31,437. The dumping margin 
for Mares Australes was later corrected to 2.23 percent.* See Notice of 
Amended Final Determination of Sales at Less Than Fair Value and An- 
tidumping Duty Order: Fresh Atlantic Salmon from Chile, 63 Fed. Reg. 
40,699, 40,700 (July 30, 1998) (“Amended Final”). Accordingly, Com- 
merce excluded Marine Harvest from its final determination because its 
de minimis rate in the investigative stage meant that it was not dump- 
ing and, therefore, did not suspend liquidation on Marine Harvest’s en- 
tries into the United States. See 19 U.S.C. § 1673d(a)(4) (1999). On July 
28, 1998, the International Trade Commission (“ITC”) issued an affir- 
mative determination that “an industry in the United States [was] ma- 
terially injured or threatened with material injury by reason of imports” 
of fresh Atlantic salmon from Chile.® Fresh Atlantic Salmon from Chile, 
63 Fed. Reg. 40,315 (July 28, 1998). On July 30, 1998, Commerce issued 
an antidumping duty order, announcing its intention to direct the 
United States Customs Service (“Customs”) to “assess * * * antidump- 
ing duties on all unliquidated entries of fresh Atlantic salmon from 
Chile” at par with the estimated dumping margin percentages, starting 
on the date of the ITC injury determination. Amended Final at 40,700. 
Marine Harvest was excluded from the antidumping duty order. See 19 
C.ER. § 351.204(e)(1) (2002). Consequently, Customs was instructed 
not to collect antidumping duty cash deposits on Marine Harvest’s en- 
tries into the United States. 

On July 15, 1999, Nutreco B.V. (“Nutreco”), the Dutch parent compa- 
ny of Mares Australes, purchased all of the outstanding shares of Ma- 
rine Harvest. See Pl.’s Mem. in Supp. of its Rule 56.2 Mot. For J. Upon 
the Agency R. (“Pl.’s Br.”) at 3. On July 1, 2000, Mares Australes was 
merged into Marine Harvest and no longer existed as a legal entity.® Id. 
at 4. Ina June 22, 2000 letter, Mares Australes and Marine Harvest in- 
formed Commerce of the upcoming merger, urging it to treat the post- 
merger Marine Harvest as a continuation of the pre-merger Marine 
Harvest and thus to continue Marine Harvest’s exclusion from the anti- 
dumping duty order. See Letter from Shor to Daley of June 22, 2000, at 8, 
in App. to Pl’s Br. 

After the initial LTFV investigation, Commerce continued to review 
entries of Mares Australes and later, Marine Harvest using its authority 
under two distinct statutory provisions. First, as to Mares Australes, 
Commerce started the normal administrative review process of the anti- 
dumping duty order on fresh Atlantic salmon from Chile. On August 30, 
1999, Commerce initiated the first administrative review for the period 


4 The all-others rate was also revised to 4.57. See Notice of Amended Final Determination of Sales at Less Than Fair 
Value and Antidumping Duty Order: Fresh Atlantic Salmon from Chile, 63 Fed. Reg. 40,699 (July 30, 1998) (“Amended 
Final”). The all-others rate equals the weighted average of the estimated dumping margins of all exporters and produc- 
ers investigated, “excluding any zero and de minimis margins.” § 1673d(c)(5)(A). Thus, in the calculation of the all- 
others rate, the dumping margin of Marine Harvest was excluded and that of Mares Australes was included 

° This determination by the ITC was later interpreted by Commerce to be a “threat determination,” as opposed to a 
“material injury” determination. See Amended Final at 40,700 


6 The court notes that July 1, 2000 was the first day of the second administrative review period for Mares Australes 


This opinion will refer to Marine Harvest after the merger as “post-merger Marine Harvest,” and Marine Harvest be- 
fore the merger as “pre-merger Marine Harvest.” 
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covering United States sales between July 28, 1998 and June 30, 1999. 
See Initiation of Antidumping and Countervailing Duty Administrative 
Reviews and Requests for Revocation in Part, 64 Fed. Reg. 47,167 (Aug. 
30, 1999). On August 8, 2000, Commerce published the preliminary re- 
sults of the first administrative review, where it determined, inter alia, a 
zero dumping margin for Mares Australes. See Notice of Preliminary 
Results of Antidumping Duty Administrative Review and Partial Re- 
scission of Antidumping Duty Administrative Review: Fresh Atlantic 
Salmon From Chile, 65 Fed. Reg. 48,457, 48,463 (Aug. 8, 2000) (“First 
Administrative Preliminary”). On December 15, 2000, Commerce pub- 
lished the final results of the first administrative review, again deter- 
mining Mares Australes’ dumping margin to be zero. See Notice of Final 
Results of Antidumping Duty Administrative Review: Fresh Atlantic 
Salmon from Chile, 65 Fed. Reg. 78,472, 78,473 (Dec. 15, 2000) (“First 
Administrative Final”). On September 6, 2000, Commerce initiated the 
second review for the period covering sales between July 1, 1999 and 
June 30, 2000. See Initiation of Antidumping and Countervailing Duty 
Administrative Review and Requests for Revocation in Part, 65 Fed. 
Reg. 53,980 (Sept. 6, 2000). On April 9, 2001, Commerce published the 
preliminary results of the second administrative review. See Notice of 
Preliminary Results of Antidumping Duty Administrative Review and 
Partial Rescission of Antidumping Duty Administrative Review: Fresh 
Atlantic Salmon from Chile, 66 Fed. Reg. 18,431 (Apr. 9, 2001) (“Second 
Administrative Preliminary”). These announced Commerce’s conten- 
tion that “the record establishe[d] that Mares Australes and Marine 
Harvest were under common ownership by another company [and, 
therefore,] the two companies [were] affiliated under” 19 U.S.C. 
§ 1677(33)(F).’ Id. at 18,433. This finding allowed Commerce to “col- 
lapse” the two companies, i.e. treat them as a single entity under Com- 
merce’s regulations.® /d. In the final results of the second review period, 
Commerce again determined a dumping margin percentage of zero for 
Mares Australes. See Notice of Final Results of Antidumping Duty Ad- 
ministrative Review and Partial Rescission of Antidumping Duty Ad- 
ministrative Review: Fresh Atlantic Salmon From Chile, 66 Fed. Reg. 
42,505 (Aug. 13, 2001) (“Second Administrative Final”). On August 20, 
2001, Commerce initiated the third administrative review for the period 


‘In making this determination, Commerce considered the questionnaire responses submitted by Mares Australes 
and “other information on the record.” Notice of Preliminary Results of Antidumping Duty Administrative Review and 
Partial Rescission of Antidumping Duty Administrative Review: Fresh Atlantic Salmon from Chile, 66 Fed. Reg 
18,431, 18,432 (Apr. 9, 2001) (“Second Administrative Preliminary”) 

8The applicable regulations are found in 19 CFR. § 351.401(f) (2002). The regulations provide that two “affiliated 
producers” will be treated “as a single entity where |they| have production facilities for similar or identical products 
that would not require substantial retooling of either facility in order to restructure manufacturing priorities” and 
where “significant potential for the manipulation of price or production” exists. § 351.401(f)(1). In determining wheth- 
er there is a significant potential for the manipulation of price or production, the factors to be considered include “the 
level of common ownership,” the extent the firms share managers, and the extent their “operations are intertwined.” 
§ 351.401(f)(2). In addition to its finding of “common ownership,” Commerce also found that Mares Australes and Ma 
rine Harvest “had production facilities for similar or identical products that would not require substantial retooling of 
either facility,” and that there was “a significant potential for manipulation of price or production.” Second Adminis 
trative Preliminary at 18,433. As a footnote to the finding of “production facilities for similar or identical products,” 
Commerce noted that the two companies’ operations were not identical because, e.g., Marine Harvest owned its proc 
essing plant whereas Mares Australes subcontracted processing and where Mares Australes purchased its feed for 
salmon from an affiliated supplier, Marine Harvest used unaffiliated suppliers. Jd. 18,433 n.1. 
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covering sales between July 1, 2000 and June 30, 2001. See Initiation of 
Antidumping and Countervailing Duty Administrative Reviews and 
Requests for Revocation in Part, 66 Fed. Reg. 43,570 (Aug. 20, 2001). In 
the preliminary results for the third administrative review period, Com- 
merce determined a de minimis, 0.11 dumping margin for the post- 
merger Marine Harvest. See Notice of Preliminary Results of 
Antidumping Duty Administrative Review, Preliminary Determination 
to Revoke the Order in Part, and Partial Rescission of Antidumping 
Duty Administrative Review: Fresh Atlantic Salmon from Chile, 67 Fed. 
Reg. 51,182, 51,191 (Aug. 7, 2002) (“Third Administrative Prelimi- 
nary”). The final results for the third administrative review period are 
due December 5, 2002. 

On August 27, 2002, Commerce initiated the fourth administrative 
review for the period covering sales between July 1, 2001 and June 30, 
2002, and intends to issue the final results “not later than July 31, 
2003.” Initiation of Antidumping and Countervailing Duty Administra- 
tive Review and Requests for Revocation in Part, 67 Fed. Reg. 55,000 
(Aug. 27, 2002). 

In addition to conducting administrative reviews of the antidumping 
duty order that included Mares Australes, Commerce also began a 
“changed circumstances” review of the post-merger Marine Harvest 
under section 1675(b) of Title 19 to determine whether the antidumping 
duty order covered salmon exported by the post-merger Marine Har- 
vest. On July 25, 2000, FAST filed a letter with Commerce responding to 
the merger (“FAST letter”). See Def.’s Mem. in Opp. to Pl.’s Rule 56.2 
Mot. For J. Upon the Agency R. (“Def.’s Br.”) at 5-6. FAST argued that 
Nutreco was “‘poised’” to channel Mares Australes’ products subject to 
duty through Marine Harvest “‘to avoid dumping duties.’” Jd. at 6 (cit- 
ing to FAST letter).? FAST requested that Commerce assign the deposit 
rate of Mares Australes “‘to all entries made by the merged entity’ and 
indicated its desire to request a review of these entries in the context of 
the second administrative review.” Id. 

On August 28, 2000, Commerce published the preliminary results of 
the changed circumstances antidumping duty review. Changed Circum- 
stances Preliminary. This was also the first time that Commerce notified 
Marine Harvest that it had been conducting a changed circumstances 
review. On the same day, Commerce revoked Marine Harvest’s Custom- 
er ID number and directed Customs to suspend liquidation of entries of 
subject merchandise “under the name of Marine Harvest,” retroactive 
to the date of the merger. Message No. 0241210 from Commerce to Cus- 
toms of Aug. 28, 2000, in App. to Pl.’s Br. In its preliminary results of 
changed circumstances review, Commerce determined that “the post- 
merger Marine Harvest [was] not the successor-in-interest to either of 
the pre-merger companies, and [was] covered by the antidumping duty 


Om , 9 96 

9 The court notes that, at this time, the margin on Mares Australes’ imports had been determined to be 2.23 (.23 
above de minimis) in the initial LTFV investigation. Shortly thereafter, in the preliminary results of the first adminis 
trative review published August 28, 2000, Mares Australes’ dumping margin was zero 
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order on fresh Atlantic salmon from Chile.” Changed Circumstances 
Preliminary at 52,065. In determining that the post-merger Marine 
Harvest was not a successor to either the pre-merger Marine Harvest or 
Mares Australes, Commerce used the so-called “successor-in-interest 
test,” considering such factors as the companies’ management, produc- 
tion facilities, supplier relationships, and customer base. Jd. at 52,066. 
According to Commerce, “evidence on the record establishe[d] that [the 
post-merger] Marine Harvest * * * [was] substantially different than 
the pre-merger Marine Harvest” because (1) the management of the 
post-merger Marine Harvest answered to the parent company of former 
Mares Australes whose management team included former Mares Aus- 
trales officials, including the operations manager; (2) the companies’ 
production facilities merged; (3) the post-merger Marine Harvest now 
purchased all its feed from an affiliate of former Mares Australes, 
whereas the pre-merger Marine Harvest used unaffiliated suppliers; 
and (4) the distribution channels of the two companies merged, thus 
changing the customer base. Jd. In determining that the post-merger 
Marine Harvest was also “substantially different from the pre-merger 
Mares Australes,” Commerce noted that (1) the president and the fi- 
nance and accounting manager of the post-merger Marine Harvest had 
worked for the pre-merger Marine Harvest; (2) the merged company 
was a larger company than either former Mares Australes or the pre- 
merger Marine Harvest; (3) where Mares Australes did not have a proc- 
essing plant, the merged company had a large processing plant; and 
(4) the merged company sold retail, whereas the former Mares Australes 
sold solely to distributors. Jd. Based on these observations, Commerce 
inexplicably determined that it was “more appropriate to assign the rate 
currently applicable to the pre-merger Mares Australes rather than the 
currently applicable all others rate.” Id. 

In the preliminary results of the changed circumstances review, Com- 
merce also noted that its regulations allow the issuance of the prelimi- 
nary results of the changed circumstances review “concurrently with 
the initiation of the review if [Commerce] determines that expedited ac- 
tion is warranted.” Id. (citing 19 C.FR. § 351.221(c)(3)(ii) (2002)). Com- 
merce justified its issuance of both notice and preliminary results 
simultaneously by noting without further explanation that there was 
“substantial evidence regarding the purchase and merger of Marine 
Harvest with Mares Australes.” Changed Circumstances Preliminary 
at 52,066. Of course, because of the concurrent initiation and announce- 
ment of preliminary results, no parties other than Commerce and the 
domestic industry had any opportunity to comment on or offer input 
into Commerce’s conclusions. 

In the final results of the changed circumstances review, Commerce 
again determined that the post-merger Marine Harvest is “not the suc- 
cessor-in-interest to either the pre-merger Marine Harvest or the pre- 
merger Mares Australes, but rather [was] a new entity subject to the 
antidumping duty order” on fresh Atlantic salmon from Chile. Changed 





U.S. COURT OF INTERNATIONAL TRADE 59 


Circumstances Final at 42,507. Contrary to the preliminary results of 
the changed circumstances review, Commerce reassigned the post- 
merger Marine Harvest’s “cash deposit rate [as] 0.00 percent, the rate 
calculated for the combined sales of Marine Harvest and Mares Aus- 
trales during the second administrative review.” Id. 

On October 12, 2001, Marine Harvest filed a complaint with this court 
claiming that Commerce “lack[ed] legal authority under the antidump- 
ing statute or its regulations to revoke the * * * exclusion of Marine Har- 
vest from the antidumping duty order and LT FV Final Determination 
granted to Marine Harvest, and suspend the liquidation of entries of 
subject merchandise produced and exported by Marine Harvest.” 
Compl. 1 21. Marine Harvest further claimed that Commerce violated 
“the procedural requirements of the antidumping statute and due pro- 
cess requirements under the United States Constitution” by imposing 
antidumping duty cash deposits at a rate of 2.23 percent in a prelimi- 
nary determination without giving Marine Harvest notice and an op- 
portunity to comment. Compl. 1 24. Marine Harvest further claimed 
that Commerce’s “application of a successorship analysis, and its deter- 
mination that Marine Harvest is the successor to neither Marine Har- 
vest nor Mares Australes, but is a ‘new entity’ for antidumping 
purposes” are not supported by substantial evidence and/or are con- 
trary to law. Compl. {1 26. 

On March 19, 2002, Marine Harvest moved for Judgment upon the 
Agency Record. See USCIT R. 56.2. Marine Harvest asked this court to 
hold that Commerce’s preliminary and final results of the changed cir- 
cumstances review, published respectively on August 28, 2000 and Au- 
gust 13, 2001, are unlawful. Marine Harvest specifically alleged that 
(1) Commerce violated the statute by changing Marine Harvest’s anti- 
dumping duty cash deposit rate from zero to 2.23 percent in a prelimi- 
nary determination, without giving Marine Harvest notice and an 
opportunity to comment; (2) Commerce lacked authority to change Ma- 
rine Harvest’s antidumping duty cash deposit rate without computing a 
new dumping margin; (3) Commerce lacked authority to revoke Marine 
Harvest’s exclusion from the antidumping duty order; and (4) Com- 
merce’s conclusion that Marine Harvest is a “new entity” is not sup- 
ported by substantial evidence and not in accordance with law. Pl.’s Br. 
at x-xiv. Commerce responded by claiming that (1) under Chevron, 
U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837 
(1984), deference is due to its interpretations of the statute and (2) its 
finding that the post-merger Marine Harvest is a “new entity” is sup- 
ported by substantial evidence and otherwise in accordance with law. 
Def.’s Br. at 18-20. 


II]. STANDARD OF REVIEW 
Plaintiff asks this court to hold that Commerce’s determinations in 
the preliminary and final results of the changed circumstances review 
are unlawful. This court must evaluate whether the findings in question 
are supported by substantial evidence on the record or are otherwise in 
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accordance with law. See 19 U.S.C. § 1516a(b)(1)(B) (1999). Substantial 
evidence is “such relevant evidence as a reasonable mind might accept 
as adequate to support a conclusion.” Consolidated Edison Co. of New 
York v. NLRB, 305 U.S. 197, 229 (1938); Matsushita Elec. Indus. Co., 
Ltd. v. United States, 750 F.2d 927, 933 (Fed. Cir. 1984). To determine if 
the agency’s interpretation of the statute is in accordance with law the 
court “must first carefully investigate the matter to determine whether 
Congress’s purpose and intent on the question at issue is judicially as- 
certainable.” Timex VI., Inc. v. United States, 157 F.3d 879, 881 (Fed. 
Cir. 1998). The expressed will or intent of Congress on a specific issue is 
dispositive. See Japan Whaling Ass’n v. Am. Cetacean Soc’y, 478 U.S. 
221, 233-37 (1986). If the court determines that the statute is silent or 
ambiguous, the question to be asked is whether the agency’s construc- 
tion of the statute is permissible. See Chevron, 467 US. at 843. This def- 
erence is due when it appears that Congress delegated authority to the 
agency generally to make rules carrying the force of law, and that the 
agency interpretation claiming deference was promulgated in the exer- 
cise of that authority. United States v. Mead Corp., 533 U.S. 218, 226-27 
(2001). This deference is not limited to notice and comment rulemaking 
but is also given to those “statutory determinations that are articulated 
in any ‘relatively formal administrative procedure.’” Pesquera Mares 
Australes Lida. v. United States, 266 F.3d 1372, 1380 (Fed. Cir. 2001) 
(citing Mead, 533 U.S. at 252). 


IV. DISCUSSION 


There are essentially two issues in this case that this court must re- 
solve. The first issue is whether Commerce’s imposing a cash deposit, 
without notice, in a preliminary changed circumstances review, on the 
post-merger Marine Harvest at the rate of Mares Australes from the 
LTFV investigation is in accordance with law. The second issue is wheth- 
er Commerce’s conclusion (in both the preliminary and final results of 
the changed circumstances review) that the post-merger Marine Har- 
vest is a “new entity” and a successor to neither the pre-merger Marine 
Harvest nor Mares Australes is supported by substantial evidence or 
otherwise in accordance with law.!° 

For the reasons outlined below, the imposition on Marine Harvest of 
the cash deposit rate of former Mares Australes without notice in a pre- 
liminary changed circumstances review is not in accordance with law, 
and Commerce’s conclusion, as a result of the application of its succes- 


10 At first glance, this court is compelled to observe that Commerce’s actions and its accompanying reasonings are 
internally inconsistent. If the post-merger Marine Harvest is a “new entity,” it falls outside the antidumping duty order 
issued prior to the merger. As an entity not investigated in the initial LTFV investigation, it must be assessed an all-oth 
ers rate for cash deposits or must go through a new shipper review and be assessed a new cash deposit rate. As Com 
merce noted, to impose on the merged entity the all-others rate from the LTFV investigation would have been inap 
propriate since that rate was higher than the rate of either company. See Changed Circumstances Preliminary at 
52,066. By assigning the post-merger Marine Harvest the rate of Mares Australes, Commerce compels the conclusion 
that the post-merger Marine Harvest was a successor to an existing entity, perhaps to Mares Australes. If the post 
merger Marine Harvest was a successor to one of the companies or both, it could not be a successor to neither and thus it 
could not be a new entity. Commerce's second anomaly is how an entity that came into existence solely by two separate 
entities merging is not a continuation of either, but something entirely different 
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sor-in-interest test to Marine Harvest, that it isa “new entity” is neither 
supported by substantial evidence nor in accordance with law.*! 


1. Commerce Did Not Have the Authority to Impose a Cash Deposit 
Without Notice in the Preliminary Changed Circumstances 
Determination. 


The statute provides for changed circumstances reviews in § 1675(b) 
of Title 19 of the United States Code. Subsection 1675(b)(1) allows Com- 
merce or the ITC to conduct a review after receiving information of 
“changed circumstances sufficient to warrant a review” of “a final affir- 
mative determination that resulted in an antidumping duty order.” !” 
Subsection 1675(b)(1) further requires that the review will be con- 
ducted “after publishing notice of the review in the Federal Register.” 
Subsection 1675(b)(2) provides that in a changed circumstances review 
the ITC will “determine whether revocation of the [antidumping duty] 
order * * * is likely to lead to continuation or recurrence of material in- 
jury.”!3 

Interpreting the statutory provision, Commerce’s regulations pro- 
vide that, if Commerce finds that changed circumstances exist, it “will 
conduct a changed circumstances review under § 351.216.” 19 C.ER. 
§ 351.222(g)(2) (2002). “An interested party may request a changed cir- 
cumstances review * * * ofan order,” at any time. § 351.216(b). The time 
limit to initiate a review is 45 days after it is requested. Jd. In addition, to 
be able to initiate a review within 24 months of the final LTF'V deter- 
mination, Commerce needs to find “good cause.” § 351.216(c). In con- 
ducting the review, Commerce must adhere to the procedures outlined 
in § 351.221 that govern all reviews including changed circumstances 
(“review procedures”). § 351.216(d). 

For all reviews, section 351.221 requires Commerce to “[p]romptly 
publish * * * notice of initiation of the review,” § 351.221(b)(1); to re- 


11 This court is mindful of the fact that a potential for circumventing the antidumping statute exists when one com 
pany that is covered under an antidumping duty order merges with another that is excluded and then attempts to adopt 
the mantle of the excluded company so as to evade duties. However, the antidumping statute is remedial, not punitive 
See, e.g., NTN Bearing Corp. v. United States, 74 F.3d 1204, 1208 (Fed. Cir. 1995). Therefore, it should not be used to 
teach a lesson. Or at the very least, that lesson is not needed in the case of Marine Harvest where all save one dumping 
margin assessed for both companies were either zero or de minimis. For example, in the case of Jia Farn that led toa 
congressional investigation and litigation before this Court, a small Taiwanese company that was excluded from an 
antidumping duty order grew exponentially (from one percent market share in the United States to fifty percent) as a 
result of transshipping the merchandise of other covered Taiwanese manufacturers who thereby avoided antidumping 
duties. There, however, Jia Farn was subsequently found to have virtually no manufacturing capability itself, despite 
Commerce’s repeated determinations that it was a manufacturer, and the antidumping margins that were circum 
vented were well above 20 percent. See Report on the Activity of the Committee on Energy and Commerce for the 103d 
Congress, H.R. Rep. 103-882 at 216-19 (Jan. 2, 1995); Jia Farn Mfg. Co. v. United States, 17 CIT 187, 817 F. Supp. 969 
(1993) 

12 Under the statute, either Commerce or the ITC can conduct a « hanged circumstances review, depending on the 
nature of the change. A change in the ownership or name of an entity subject to an antidumping order typically triggers 
an investigation by Commerce, whereas the ITC may conduct an investigation to ascertain whether material injury or 
threat of material injury has ceased to exist. See, e.g., Titanium Metals Co. v. United States, 155 F Supp.2d 750 (CIT 
2001) 

13 Even though on the face of the statute, a changed circumstances review seems to be authorized to determine only 
whether an antidumping duty order should be revoked, this Court has held that the statutory provision “does not pro 
hibit Commerce from using a changed circumstances review in a proceeding where a revocation is not contemplated.” 
Jia Farn, 17 CIT at 193, 817 F Supp. at 974. Moreover, changed circumstances reviews may be conducted under similar 
circumstances as those of this case. The Jia Farn court also held that Commerce acted reasonably in conducting a 
changed circumstances review instead of initiating new antidumping proceedings, based upon an allegation that a pre 
viously excluded company was “transshipping the merchandise produced by other manufacturers.” Jd. at 193. Thus 
the court does not question Commerce’s ability to initiate a changed circumstances review in this context 





62 CUSTOMS BULLETIN AND DECISIONS, VOL. 36, NO. 47, NOVEMBER 20, 2002 


quest submission of factual information in the form of answers by inter- 
ested parties to questionnaires, § 351.221(b)(2); to publish notice of the 
preliminary results of review, containing any rates assigned and “an in- 
vitation for argument,” § 351.221(b)(4); and to publish final results, in- 
cluding any rates determined, § 351.221(b)(5),—in that order.!4 “If the 
type of review * * * involves a determination [of] the amount of duties to 
be assessed, promptly after publication of the notice of final results 
[Commerce will] instruct the Customs Service to assess antidumping 
duties *** on the subject merchandise covered by the review.” 
§ 351.221(b)(6) (emphasis added). “If the review involves a revision to 
the cash deposit rates for estimated antidumping duties, [Commerce 
will] instruct the Customs Service to collect cash deposits at the revised 
rates on future entries.” § 351.221(b)(7). 

For changed circumstances reviews in particular, subsection 
351.221(c)(3) supplies a set of special rules. In a changed circumstances 
review, Commerce “[w]ill include in the preliminary results of review 
and the final results of review a description of any action [Commerce] 
proposed based on the preliminary or final results.” § 351.221(c)(3)(i). 
Commerce may also “combine the notice of initiation of the review and 
the preliminary results of review in a single notice if [it] concludes that 
expedited action is warranted.” § 351.221(c)(3)(ii). The regulations do 
not provide when an “expedited action” may be “warranted.” The re- 
cited instructions are the only ones provided in the statute and the regu- 
lations concerning changed circumstances reviews. Certainly neither 
the statute nor the regulations specifically permit the government to re- 
vise or assess a cash deposit rate in a preliminary determination (and 
start collecting duties from an exporter) without notice to the exporter 
under review. 

As the government points out,“[bly its own terms, [the statutory 
changed circumstances review] provision does not mandate (or even dis- 
cuss) the parameters of a changed circumstances review nor limits [sic] 
the types of actions that Commerce may take in a changed circum- 
stances review.” Def.’s Br. at 27. The statute also does not address the 
issue as to what should happen when two types of reviews have been ini- 
tiated, one as a changed circumstances review, the other as an adminis- 
trative review. See SKW Stickstoffwerke Piesteritz GmbH v. United 
States, 21 CIT 1336, 1339, 989 F. Supp. 253, 256-57 (1997).!5 The gov- 
ernment argues that “[w]hen the statute is read in context, * * * it is ap- 
parent that a change in the cash deposit rate is one of the permissible 
actions that Commerce may take in a changed circumstances review.” 


141p conjunction with subsection 351.221(b)(5), subsection 351.216(e) further requires that the issuance of the fi- 
nal results of the changed circumstances review will be “within 270 days after the date on which the changed circum- 
stances review is initiated, or within 45 days if all parties to the proceeding agree to the outcome of the review.” 


15 The SKW court also stressed the disutility of conducting administrative and changed circumstances reviews si 
multaneously, however. See SKW, 21 CIT at 1340, 989 F Supp. at 257. In condoning Commerce’s termination of a 
changed circumstances review when an annual administrative review was in progress, the SKW court noted that Com- 
merce’s interpretation “that Congress did not intend it to conduct two reviews of the same merchandise for the same 
purpose [was] reasonable” because otherwise “duplicate proceedings which expend Commerce’s limited resources” 
and “inconsistent findings” may result. Id. 
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Def.’s Br. at 27. The government reasons that changed circumstances re- 
views are conducted to review the final determinations of an LTFV in- 
vestigation and a cash deposit rate (or the lack thereof) is one of the 
determinations made in an LTF'V investigation. Jd. Therefore, “a deci- 
sion made by the agency with respect to cash deposits is one that may be 
reviewed in the context of a changed circumstances review.” Id. at 28. 

The government alternatively argues that “[e]ven if this contextual 
analysis is insufficient to affirmatively support Commerce’s authority 
in a changed circumstances proceeding to review and change the appli- 
cable cash deposit rate * * *, nothing in the statute precludes Commerce 
from doing so.” Id. at 28. The government thus concludes that its inter- 
pretation of the statutory silence is reasonable and should be accorded 
judicial deference under Chevron. Id. at 29. 

Under Chevron, when the intent of Congress is clear on the face of the 
statute, the inquiry as to the reasonableness of an agency’s actions ends 
because “the court, as well as the agency, must give effect to the unambi- 
guously expressed intent of Congress.” Chevron, 467 U.S. at 842-43; see 
also Ipsco, Inc. v. United States, 899 F.2d 1192, 1195 (Fed. Cir. 1990) (“we 
cannot sustain [Commerce’s] exercise of administrative discretion if it 
contravenes statutory objectives.”). Thus, Chevron deference applies 
only when there is an ambiguity in the statute. The government does 
not point to any ambiguity in the statute. Neither does this court find 
any. The government’s position is merely (a) that the entire statutory 
scheme supports its actions and (b) that, even if it does not, it does not 
preclude them. The court cannot agree. 

First, Commerce does not have absolute discretion to take action on 
and revise existing antidumping orders. Ericsson GE Mobile Commu- 
nications, Inc. v. United States, 60 F.3d 778, 782 (Fed. Cir. 1995) (even 
though “Commerce * * * enjoys substantial freedom to interpret and 
clarify its antidumping duty orders * * *, it may not change them” (cita- 
tion omitted)). For example, in a scope determination, Commerce “can- 
not ‘interpret’ an antidumping order so as to change the scope of that 
order, nor can Commerce interpret an order in a manner contrary to its 
terms.” Eckstrom Indus., Inc. v. United States, 254 F 3d 1068, 1072 (Fed. 
Cir. 2001) (citation omitted). 

More importantly, the statute does not support Commerce’s author- 
ity to change a final cash deposit rate in a preliminary changed circum- 
stances determination without following the procedural safeguards 
embedded therein. It is true that the statute does not explicitly forbid 
such action. However, a review of the entire statutory and regulatory 
scheme compels the conclusion that Commerce acted unreasonably and 
contrary to the statutory scheme. The changed circumstances review 
provision in the statute emphasizes that review will be conducted “after 
publishing notice of the review in the Federal Register.” 19 U.S.C. 
§ 1675(b)(1) (1999) (emphasis added). Thus, the statute on its face does 
not allow the initiation of the review without prior notice. Moreover, the 
regulations about review procedures are conditioned on ample notice 
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and opportunity to comment before antidumping duties may be im- 
posed. See 19 C.FR. § 351.221 (2002). In particular, the regulations are 
explicit that antidumping duties will be imposed after the publication of 
final results. See § 351.221(b)(5) & (6) (emphasis added). It is true that 
the provision concerning the revision of cash deposit rates does not 
contain a time frame, see § 351.221(b)(7), and that Commerce may com- 
bine notice of initiation with notice of preliminary results, see 
§ 351.221(c)(3)(ii); however, read within the context of the entire 
§ 351.221, these provisions fall short of granting Commerce the author- 
ity to combine notice of initiation with preliminary results and to im- 
pose a cash deposit requirement at the same time. 

Furthermore, there is no prior case where Commerce conjoined the 
initiation of review, the publication of preliminary results, and the im- 
position of antidumping duties. The government relies on Jia Farn Mfg. 
Co., 17 CIT 187, 193, 817 F. Supp. 969, 974 (1993), to argue that this 
Court has previously approved such authority. However, the govern- 
ment’s reliance on Jia Farn is misplaced. Even though in Jia Farn this 
Court upheld the imposition of a cash deposit requirement as of the date 
of a preliminary changed circumstances determination, it did not say 
that the requirement of a cash deposit is permissible in a preliminary 
changed circumstances review without first giving parties sufficient no- 
tice of the initiation of the review. See id. at 193. Apart from the clear 
factual differences between this case and Jia Farn, see footnote 12, su- 
pra, the plaintiff in Jia Farn was notified of the review more than two 
months before its initiation.!® See Sweaters Wholly or in Chief Weight of 
Man-Made Fiber From Taiwan; Initiation of Changed Circumstances 
Antidumping Duty Administrative Review, 57 Fed. Reg. 43,705 (Sept. 
22, 1992); Preliminary Results of Changed Circumstances Antidump- 
ing Duty Administrative Review, 57 Fed. Reg. 56,322 (Nov. 27, 1992). 
This Court has always recognized that “[p]reliminary results are pres- 
umably less reliable than final results of investigations or administra- 
tive reviews.” China Nat’l Arts and Crafts Imp. and Exp. Corp. v. United 
States, 15 CIT 417, 422, 771 FE Supp. 407, 412 (1991). The rationale is 
that “[p]reliminary results are reviewed and commented upon by inter- 
ested parties before becoming final.” Jd. (citations omitted). “Hearings 
are held, if requested.” Jd. Commerce “uses the time between prelimi- 
nary and final determinations to correct and adjust its preliminary find- 
ings and reach more accurate conclusions in the final determination.” 
Id. (citation omitted). Here, Commerce did in fact revise Marine Har- 
vest’s cash deposit rate to zero from the preliminary to the final changed 
circumstances results—which action removes any credibility from its 


16 In the case of Jia Farn also, Commerce did not make a blanket determination that all entries by the previously 
excluded company were now subject to the antidumping duty order and was careful differentiating between the entries 
subject to the order and the entries which were not. See Sweaters Wholly or in Chief Weight of Man-Made Fiber from 
Taiwan; Final Results of Changed Circumstances Antidumping Duty Administrative Review, 58 Fed. Reg. 32,644, 
32,654 (June 11, 1993) (“Entries made subsequent to the period of this changed circumstances review * * * will be con- 
sidered entries not manufactured by Jia Farn, and thus subject to the antidumping duty order, except to the extent that 
Jia Farn can satisfy [Commerce], in the course of future reviews, that it was the actual manufacturer of any [excluded] 
sweaters it exports to the United States.”) 
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imposition of a 2.23 percent cash deposit rate on Marine Harvest in the 
preliminary. 

A survey of Commerce’s past practice in changed circumstances re- 
views yields no further examples where even a revision of the cash de- 
posit requirement accompanied the simultaneous issuance of notice and 
of preliminary results.!’ Imposing on Marine Harvest a cash deposit re- 
quirement of 2.23 percent in the preliminary determination allowed the 
government to collect money (totaling millions of dollars) on the entries 
of the company in the course of a whole year (from August 2000 to Au- 
gust 2001) until the changed circumstances review became final. This 
case is before the court because Commerce has yet to refund the money, 
although in the final results of the changed circumstances review the 
merged entity was reassigned a cash deposit rate of zero.!® See Changed 
Circumstances Final at 42,507. Moreover, prior to the preliminary 
changed circumstances results (on August 28, 2000), Mares Australes 
was assigned a dumping margin of zero in the preliminary first adminis- 
trative review results. See First Administrative Preliminary (Aug. 8, 
2000). Subsequent to the preliminary changed circumstances results, 
Mares Australes and later the post-merger Marine Harvest were found 
not to be dumping on at least four separate occasions. See First Admin- 
istrative Final (Dec. 15, 2000); Second Administrative Preliminary 
(Apr. 9, 2001); Second Administrative Final (Aug. 13, 2001); Third Ad- 
ministrative Preliminary (Aug. 7, 2002). In addition, the pre-merger 
Marine Harvest was never found to be dumping. Commerce acts con- 
trary to the statutory scheme when it posits a theory that allows it to 


take and keep the money of an exporter which, if given the chance dur- 
ing any kind of investigation, would have been able to show that no 
dumping had occurred. 

Nor is it reasonable to conclude that such an exporter knew or should 
have known that it would be shortly subjected to antidumping duties. 
The government contends that the antidumping duty order “provided 


7 Typically, Commerce maintains a company’s current cash deposit rate until the publication of the final results of a 
changed circumstances review. See, e.g., Certain Corrosion-Resistant Carbon Steel Flat Products from Japan: Notice of 
Initiation and Preliminary Results of Changed Circumstances Review of the Antidumping Order, and Intent to Revoke 
Order in Part, 67 Fed. Reg. 47,766, 47,768 (July 22, 2002) (containing boilerplate language that is repeated in most 
preliminary results: “The current requirement for a cash deposit of estimated antidumping duties on |merchandise] 
will continue unless and until we publish a final determination to revoke in part.”). In instances where Commerce de- 
termined preliminarily that a new company is the successor of a former one, it allowed the new company to retain the 
cash deposit rate of its predecessor until the publication of final results. See, e.g., Brake Rotors From the People’s Re- 
public of China: Initiation and Preliminary Results of Changed-Circumstances Antidumping Duty Administrative Re- 
view, 65 Fed. Reg. 69,732, 69,733 (Nov. 20, 2000); Certain Hot-Rolled Lead and Bismuth Carbon Steel Products From 
the United Kingdom: Initiation and Preliminary Results of Changed-Circumstances Antidumping and Countervailing 
Duty Administrative Reviews, 64 Fed. Reg. 53,994, 53,995 (Oct. 5, 1999); Polyethylene Terephthalate Film, Sheet and 
Strip From the Republic of Korea: Initiation and Preliminary Results of Changed Circumstances Antidumping Duty 
Administrative Review, 62 Fed. Reg. 61,801, 61,802 (Nov. 19, 1997). In the one and only occasion cited in Defendant’s 
brief where Commerce found that a joint venture was a successor to neither of the companies that created it, the new 
company was assigned an all-others rate in the preliminary determination. See Notice of Initiation and Preliminary 
Results of Changed Circumstances Antidumping Duty Review: Certain Polyester Staple Fiber from the Republic of Ko- 
rea, 66 Fed. Reg. 1642, 1643-44 (Jan. 9, 2001) 

18 The government claims that the antidumping duties collected from Marine Harvest entries during that year will 
be refunded when the final determination of the third administrative review issues in December, 2002, assuming that 
the preliminary margins of zero for the post-merger Marine Harvest are confirmed for the final. Commerce is treating 
the third administrative review period for Mares Australes as the first administrative review period of the merged enti- 
ty. Since Marine Harvest was determined to be a “new entity” by Commerce it will be required to participate in three 
full reviews showing no dumping before it can be excluded from the order. See 19 C.ER. § 351.222(b)(1)(i)(A) (2002). 
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Marine Harvest with prior notice of the merchandise subject to anti- 
dumping duties.” Def’s Br. at 30. But Marine Harvest was excluded 
from that order. The most that can be inferred may be that the anti- 
dumping duty order could have provided Marine Harvest with notice 
that a changed circumstances review might have been conducted in the 
event of the merger and that perhaps antidumping duties could have 
been assessed in the final determination, but not that such duties would 
be assessed in a preliminary determination. 

The government further argues that “the company should have re- 
quested a new shipper review” if it “desired a [sic] opportunity to com- 
ment before Commerce imposed a cash deposit requirement with 
respect to its merchandise.” Def.’s Br. at 32 (emphasis in the original) 
(citing 19 U.S.C. § 1675(a)(2)(B) (1999) (“Determination of antidump- 
ing or countervailing duties for new exporters and producers”)). The 
court fails to see how Marine Harvest could have known that it was a 
new shipper when it did not fit the statutory definition. To be considered 
a new shipper, the new entity must be neither a former exporter nor af- 
filiated with a former exporter. § 1675(a)(2)(B)(i).!9 “Two or more per- 
sons directly or indirectly controlling, or controlled by, or under 
common control with, any person” are “affiliated.” § 1677(33)(F).?° 
Commerce itself found that “Mares Australes and Marine Harvest were 
under common ownership by another company [and] the two companies 
[were] affiliated under section” 1677(33)(F). See Second Administrative 
Preliminary & Final. Therefore, Marine Harvest would have been mis- 
reading the statute to assume it qualified for a new shipper review. 
However, had Marine Harvest been able to request a new shipper re- 
view, that indeed would have been to its advantage, as subsection 
1675(a)(2)(B)(iii) allows “the posting, until the completion of the review, 
of a bond or security in lieu of a cash deposit for each entry of the subject 
merchandise,” and bonds are less costly than cash deposits.?! 

In sum, this court finds no support in the statutory and regulatory 
language for Commerce’s imposition of a cash deposit on Marine Har- 
vest’s entries without notice in a preliminary determination. This court 


19 Subsection 1675(a)(2)(B)(i) reads as follows: 
If the administering authority receives a request from an exporter or producer of the subject merchandise estab- 
lishing that- 
(1) such exporter or producer did not export the merchandise that was the subject of an antidumping duty 
* * * order to the United States * * * during the period of investigation, and 
(II) such exporter or producer is not affiliated (within the meaning of section 1677(33) of this title) with any 
exporter or producer who exported the subject merchandise to the United States * * * during that period, 
the administering authority shall conduct a review under this subsection to establish an individual weighted aver- 
age dumping margin * * * for such exporter or producer (emphasis added) 


20 Mares Australes, the pre-merger and the post-merger Marine Harvest have all been at some point under the con- 
trol of the same company. Nutreco, originally the parent company of Mares Australes, purchased Marine Harvest and 
merged Mares Australes into Marine Harvest. Marine Harvest then became a subsidiary of Nutreco. Having a parent 
company in common, Marine Harvest is thus “affiliated” with both Mares Australes and the pre-merger Marine Har- 
vest for the purposes of § 1675(a)(2)(B) 

21 Two other statutory provisions, on which Commerce implicitly relies to impose a cash deposit requirement on 
Marine Harvest (namely, the provisions that allow the imposition of cash deposits at the preliminary and final stages of 
an LTFV investigation), merely give Commerce the option of imposing cash deposits and do not compel it. For example, 
§ 1673d(c)(1)(B)(ii) provides that “the administering authority shall order the posting of a cash deposit, bond, or other 
security, as the administering authority deems appropriate” if the final determination of the LTFV investigation is 
affirmative. In other words, Commerce could have asked Marine Harvest to post a bond or another security instead of 
collecting its money prematurely. Here, Marine Harvest was not given the option of posting a bond. 
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also questions the imposing on Marine Harvest’s entries a cash deposit 
at the dumping margin of Mares Australes found in the LTFV investiga- 
tion. Under one better approach, Commerce could have used a 50-50 
weighted average of the dumping margins of the pre-merger Marine 
Harvest and Mares Australes that would have yielded a cash deposit 
rate of 1.795 for the post-merger Marine Harvest, which is de minimis, 
dictating the conclusion that the merged entity would have been ex- 
cluded from the antidumping order. See Oral Arg. Tr. 11:2-12.22 Indeed, 
almost any other choice Commerce could have made would have been 
more reasonable than its actions at issue before the court in this case. By 
assigning the merged entity the rate of Mares Australes, Commerce 
seems to have presumed that the merged entity is all Mares Australes 
and nothing else. Moreover, given that the first administrative review’s 
preliminary results indicated a zero percent dumping margin for Mares 
Australes and the pre-merger Marine Harvest had ade minimis margin, 
there was no justification to assign the post-merger Marine Harvest an 
above de minimis margin. Commerce could also have waited four 
months until Mares Australes’ cash deposit rate was finalized in the 
first administrative review to assign a cash deposit rate to the post- 
merger Marine Harvest, which by all reasoning could only be zero or de 
minimis. “[{I]t is Commerce’s duty to determine margins as accurately 
as possible, and to use the best information available to it in doing so.” 
Lasko Metal Prods., Inc. v. United States, 43 F.3d 1442, 1443 (Fed. Cir. 
1994). Even though “best information” does not necessarily mean the 
most current margin, the imposition of a high possible margin on a com- 
pany should be reserved for those cases where Commerce needs to as- 
sign the higher rate to compel cooperation in providing accurate data. 
See Rhone Poulenc Inc. v. United States, 899 F2d 1185, 1190-91 (Fed. 
Cir. 1990). In the case of Marine Harvest, there was no reason to use the 
higher margin as an “informal club,” id. at 1191, to ensure cooperation 
in the future since there was no indication (or allegation) that Marine 
Harvest or Mares Australes was providing Commerce with inaccurate 
data. 

In addition to arguing that the entire statutory scheme supports its 
actions, the government argues in the alternative that the statute does 
not preclude its actions and, therefore, its interpretation of statutory si- 
lence should be accorded Chevron deference. However, Chevron does not 
allow an agency to fill gaps in a statute where there is no ambiguity, or 
take authority upon itself where no such authority has been explicitly or 
implicitly granted. Recently, in FAG Italia S.p.A v. United States, the 
Federal Circuit drew a distinction between ambiguous statutory lan- 
guage that creates a “gap” in the statute that an agency could reason- 
ably fill and a silence in the statute from which an agency cannot create 


22 On July 22, 2002, an oral argument was held before this court. “Tr.” refers to the transcript of the oral argument 
This approach would have been permissible given that at the time of the merger, “Marine Harvest was by far the bigger 
producer of the two companies, having produced and sold almost 50 percent more salmon in the first five months of 
2000 than Mares Australes,” P/.’s Br. at 4, the pre-merger Marine Harvest would plausibly be assigned at least a 50 
percent weight in the merged entity, and the merged entity would thus be excluded from the order by this approach 
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authority. 291 F-3d 806 (Fed. Cir. 2002). In FAG Italia, the issue was 
whether Commerce had statutory authority to conduct an absorption 
inquiry in years other than the second or fourth after a transition order 
was issued, as was provided in the statute. See id. at 808. Commerce ar- 
gued that it had authority “because both the statute and its legislative 
history [were] silent as to whether Commerce [could] conduct duty ab- 
sorption inquiries in years other than years 2 and 4, and the statute [did] 
not explicitly prohibit or deny it such authority.” Jd. at 815. In finding 
that Commerce lacked such authority, the Federal Circuit noted that no 
case has held that “an administrative agency has authority to fill gaps in 
a statute that exist because of the absence of statutory authority.” Id. at 
816. “To the contrary, * * * ‘an agency literally has no power to act * * * 
unless and until Congress confers power upon it.’” Jd. (quoting La. Pub. 
Serv. Comm’n v. FCC, 476 US. 355, 374 (1986)). Accordingly, “the ab- 
sence of a statutory authority cannot be the source of agency authority.” 
Id. Moreover, “Chevron specifically forbids agencies from creating am- 
biguities in statutes to expand their power.” Cases and Recent Develop- 
ments, 12 Fed. Cir. B.J. 135, 180 (2002). Similarly here, nowhere in the 
statute is the collection of antidumping duties authorized prior to a 
meaningful review. Commerce’s actions here are clearly unreasonable 
viewed in the context of the statute’s requirements for meaningful par- 
ticipation and review. 


2. Commerce’s Conclusion in the Successor-in-Interest Test is Not in 
Accordance With Law and is Not Supported By Substantial 
Evidence 

Commerce’s determination that Marine Harvest is a new entity is not 
in accordance with law. While the court must defer to an agency’s rea- 
sonable interpretations of ambiguous statutory language, no deference 
is due under Chevron to agency interpretations that contravene the 
statute. Commerce’s successor-in-interest test appears neither in the 
antidumping statute nor in the regulations. Commerce appropriately 
developed the test to determine, e.g. whether a company remains sub- 
ject to an antidumping duty order, under changed circumstances, such 
as corporate reorganization, and has used the test, for at least a decade, 
“to ensure the proper administration of the antidumping laws.” Brass 
Sheet and Strip from Canadgq; Final Results of Antidumping Duty Ad- 
ministrative Review, 57 Fed. Reg. 20,460, 20,461 (May 13, 1992). While 
the court need not determine whether Commerce’s use of the successor- 
in-interest test in general is reasonable, the court observes that in this 
case, Commerce’s conclusion, as the result of the application of the suc- 
cessor-in-interest test, that Marine Harvest is a new entity cannot be 
reconciled with provisions of the antidumping statute and is not sup- 
ported by substantial evidence. 

Specifically, Commerce ignored statutory mandates for defining new 
entities under an order. Under the antidumping statute, a new exporter 
is an exporter that enters the market after the issuance of an antidump- 
ing order and which is neither a former exporter, nor affiliated with a 
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former exporter. See § 1675(a)(2)(B) (providing a review for new export- 
ers). “Two or more persons directly or indirectly controlling, or con- 
trolled by, or under common control with, any person” are “affiliated.” 
§ 1677(33)(F). Mares Australes, the pre-merger and the post-merger 
Marine Harvest, the producers of the merchandise in question, have all 
been at some point under the control of the same company, Nutreco. Ma- 
rine Harvest is thus “affiliated” with both Mares Australes and the pre- 
merger Marine Harvest under this definition. Moreover, Commerce 
itself determined that Mares Australes and Marine Harvest are “affili- 
ated” under § 1677(33)(F), which finding allowed Commerce to collapse 
the two companies for purposes of review. See Second Administrative 
Preliminary & Final. Since Marine Harvest is affiliated with one or two 
former exporters which were in business at the time of the issuance of 
the antidumping duty order, it cannot be a new exporter under the anti- 
dumping statute. If it is not a “new exporter” under the statute, then 
Commerce cannot determine that it is a “new entity,” for such deter- 
mination would clearly be contrary to the statute. Furthermore, by ar- 
guing that Marine Harvest “should have requested a new shipper 
review,” Def.’s Br. at 32, the government effectively conceded that when 
it says “new entity” or “new shipper,” it really means “new exporter.” 
Thus, the government’s argument also contradicts the statute by imply- 
ing that Marine Harvest comes under the purview of the new exporter 
review provision of the antidumping statute. 

Moreover, even though Commerce may depart from its earlier deter- 
minations and its own prior precedent, “[w]hatever the ground for de- 
parture from prior norms, however, it must be clearly set forth so that 
the reviewing court may understand the basis of the agency’s actions 
and so may judge the consistency of that action with the agency’s man- 
date.” Atchison, T. & S.F. Ry. v. Wichita Bd. Of Trade, 412 U.S. 800, 808 
(1973). Such unexplained departures are not permissible. See NLRB v. 
Int’l Union of Operating Engineers, Local 925, 460 F.2d 589, 604 (5th 
Cir. 1972). Here, Commerce never explained the inconsistency of its de- 
terminations that, on the one hand, Mares Australes and Marine Har- 
vest are affiliated and, on the other hand, the post-merger Marine 
Harvest is a new entity. Thus, this court finds that Commerce’s inter- 
pretation of the statute is unreasonable. 

Commerce’s determination that Marine Harvest is a new entity is 
also not supported by substantial evidence. Actually, there is no evi- 
dence in the record that Marine Harvest is a new entity and not a succes- 
sor to either Mares Australes or the pre-merger Marine Harvest. Marine 
Harvest came into being by the merging of the operations of two compa- 
nies with nothing extraneous added to the mix. In fact, in finding that 
the post-merger Marine Harvest is not a successor to the pre-merger 
Marine Harvest, Commerce listed as evidence all the factors that the 
post-merger Marine Harvest has in common with Mares Australes. See 
Changed Circumstances Preliminary at 52,066. In finding that the post- 
merger Marine Harvest is not a successor to Mares Australes, Com- 
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merce listed as evidence all the factors that the post-merger Marine 
Harvest has in common with the pre-merger Marine Harvest. See id. At 
the end, Commerce concluded that the post-merger Marine Harvest is a 
successor to neither.”* If Marine Harvest could not be Marine Harvest 
because it is too close to Mares Australes and if Marine Harvest could 
not be Mares Australes because it is too close to Marine Harvest, how 
could it be that Marine Harvest is different than either, thus a new enti- 
ty? By the evidence that Commerce itself cites, Marine Harvest has to be 
a successor to both companies or at least to one of them. 

Commerce cites only one prior case where under similar circum- 
stances in a changed circumstances review, using the successor-in-inter- 
est test, it determined that a joint venture was not a successor to either 
of the companies that created it. See Notice of Final Results of Changed 
Circumstances Antidumping Duty Review: Certain Polyester Staple Fi- 
ber From the Republic of Korea, 66 Fed. Reg. 30,411 (June 6, 2001); No- 
tice of Initiation and Preliminary Results of Changed Circumstances 
Antidumping Duty Review: Certain Polyester Staple Fiber From the Re- 
public of Korea, 66 Fed. Reg. 1642 (Jan. 9, 2001). As a result, the joint 
venture was assigned an all-others rate. One of the former companies 
was investigated in the initial LTFV investigation, found not dumping, 
was thus excluded from the order, whereas the other was never investi- 
gated. Although the joint venture initially argued that it was the succes- 
sor to the excluded company, it never challenged the preliminary results 
of the changed circumstances review that determined that it was a suc- 
cessor to neither company.”4 

To the extent this court determines that the post-merger Marine Har- 
vest is not a new entity, Commerce has to determine whether it is a suc- 
cessor to either one of the companies or both. The court therefore 
remands to Commerce to be guided by this opinion to decide whether the 
post-merger Marine Harvest is a successor to either company or both. 
The court is cognizant of the fact that ifthe post-merger Marine Harvest 
is a successor to the pre-merger Marine Harvest, it was never under the 
antidumping order and thus all reviews of the company must cease. If 
the post-merger Marine Harvest is a successor to Mares Australes or to 
both companies, it is now going through its third annual review, and if it 
is found not dumping in this review (as in the previous two annual re- 
views and the preliminary determination of the third), it must be ex- 
cluded by Commerce from the existing antidumping duty order when 
the final determination of the third annual review is issued. Commerce 
has 60 days to issue its remand determination; however, the court is also 


23 To illustrate how Commerce cannot reasonably assert such a conclusion, the court offers the following analogy. 
Individual A and Individual B claim ownership to the same automobile. A and B come before a judge to sort out the 
matter. The judge decides that A is not the owner of the automobile because B’s name appears on its title. The judge 
further decides that B is not the owner of the automobile because A’s name appears on its title. The judge thus con- 
cludes that evidence shows that the automobile belongs to neither A nor B because both of their names are on its title, 
instead of deciding that all evidence points to joint ownership by A and B of the automobile. 

24 Nor did it seek this Court’s jurisdiction to overturn the final determination. Commerce never denoted the joint 
venture as “new entity,” it merely decided that it was not a successor to either company. Commerce’s reasoning in the 
successorship determination contains the same logical fallacy as here, but there is at least some justification in assign- 
ing the all-others rate to the joint venture as one of its predecessors was never investigated. 
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mindful of the fact should the final determination of the third annual 
review be issued before that and should the post-merger Marine Har- 
vest be found not to be dumping, the remand may become moot. 


V. CONCLUSION 


For the reasons outlined above, the imposition on Marine Harvest of 
the cash deposit rate of former Mares Australes without notice in a pre- 
liminary changed circumstances review is not in accordance with law 
and those deposits must be timely refunded. Commerce’s conclusion, as 
aresult of the application of its successor-in-interest test to Marine Har- 
vest, that it is a “new entity” is neither supported by substantial evi- 
dence nor in accordance with law and the court, therefore, will remand 
to the agency for review and action consistent with this opinion. 


(Slip. Op. 02-135) 


JIANGSU HILONG INTERNATIONAL TRADING Co., LTD., PLAINTIFF v. UNITED 
STATES, DEFENDANT, AND CRAWFISH PROCESSORS ALLIANCE, THE 
LOUISIANA DEPARTMENT OF AGRICULTURE & FORESTRY AND BoB ODOM, 
COMMISSIONER, DEFENDANT-INTERVENORS 


Court No. 02-00311 
(Dated November 4, 2002) 


Coudert Brothers LLP (John M. Gurley and Matthew J. McConkey) for Jiangsu Hilong 
International Trading Co., Ltd., plaintiff. 

Robert D. McCallum, Jr., Assistant Attorney General; David M. Cohen, Director, Com- 
mercial Litigation Branch, Civil Division, United States Department of Justice (Lucius B. 
Lau, Assistant Director, Mark L. Josephs and Ada E. Bosque); Bernard T. Carreau, Acting 
Assistant Secretary for Import Administration, and Arthur D. Sidney, Office of the Chief 
Counsel for Import Administration, United States Department of Commerce, of counsel, 
for the United States, defendant. 

Adduci, Mastriani & Schaumberg, L.L.P. (Will E. Leonard, John C. Steinberger and 
Mark R. Leventhal) for Crawfish Processors Alliance, The Lousiana Department of Agri- 
culture & Forestry and Bob Odom, Commissioner, defendant-intervenors. 


JUDGMENT 


TSOUCALAS, Senior Judge: This Court received and reviewed the 
United States Department of Commerce, International Trade Adminis- 
tration’s (“Commerce”) Response to Ct. Remand (“Remand Results”) 
(July 26, 2002), which were issued pursuant to the Court’s order of June 
26, 2002 (“June 26 Order”) remanding to Commerce to provide the 
Court with: 


(1) an explanation of whether the dumping margin assigned to 
Jiangsu Hilong International Trading Co., Ltd. (“Jiangsu”) during 


1 Defendant-intervenors have not submitted any comments to the Remand Results 
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Jiangsu or its predecessor’s last period of importation, that is 2.75 
percent dumping margin, was assigned to Jiangsu: 

(a) solely on the grounds of Commerce’s finding of Jiangsu’s 
affiliation with Ningbo Nanlian’s Frozen Foods Company, Ltd. 
(“Ningbo”); and 

(b) asa member of the Jiangsu-Ningbo affiliation and not as- 
signed separately to Jiangsu and separately to Ningbo upon 
the finding of such affiliation; and 


(2) a specific figure of a dumping margin, if such figure (a) can be 
determined, and (b) is different from 2.75 percent, that would have 
been assigned to Jiangsu (solely on the basis of Jiangsu’s actual 
dumping activities during the last period when Jiangsu or its prede- 
cessor’s performance was reviewed and not on the basis of cash de- 
posits that were or could have been applicable to Jiangsu or its 
predecessor’s last entries) had Jiangsu not been found to be affili- 
ated with Ningbo during the last period when Jiangsu’s perfor- 
mance was reviewed;? and 

(3) an explanation of legal and factual logic of Commerce’s deci- 
sion to disregard Jiangsu’s performance during the period when 
Jiangsu actually imported the merchandise at issue and was 
deemed to be an affiliate of Ningbo (“actual performance”) and to 
bind Jiangsu to either the conduct that was effectively superseded 
by the actual performance or to a later conduct by an affiliate in 
which Jiangsu had not participated in any way. 


Subsequently, on July 22, 2002, this Court issued an order (“July 22 
Order”) stating that the June 26 Order stands as issued and that Com- 
merce is either to admit that Jiangsu’s entries are subject to 2.75 per- 
cent deposit rate or to seek this Court’s approval for imposition of a 
deposit rate different from 2.75 percent upon the entries of Jiangsu, if 
and only if Commerce shows the Court that Commerce’s record of the last 
review during which Jiangsu actually performed provides Commerce 
and this Court with sufficient evidence to support a finding that Jiang- 
su’s own performance (without accounting for the record associated with 
Ningbo’s) calls for the imposition of a deposit rate different from 2.75 
percent. (Emphasis supplied). 

Upon consideration of the Remand Results, Jiangsu’s comments and 
Commerce’s response, the Court holds that Commerce duly complied 
with the Court’s June 26 and July 22 Orders when Commerce: (1) ex- 
plained that Jiangsu? was assigned the rate of 2.75 percent for the peri- 
od of review covering September 1, 1998, through August 31, 1999, 
because Commerce treated Jiangsu and Ningbo asa single entity, see Re- 
mand Results at 6—7; (2) calculated a rate of 62.77 percent for Jiangsu 
for the period of review covering September 1, 1998, through August 31, 


2 In the June 26 Order the Court further stated that in addressing this issue, Commerce shall also provide the Court 
with factual data explaining why the affiliation of Jiangsu and Ningbo was granted the dumping margin of 2.75 percent 
if Jiangsu’s entries, that is, the entries of what is assumed to be an indelible member of the affiliation, were allegedly 
subject to 91.5 percent 

3 “Huaiyin 5 changed its name to Jiangsu subsequent to the September 1, 1999 to August 31, 2000 period of review.” 
Remand Results at 1 n.1 (citing Notice of Final Results of Antidumping Duty Administrative Review, and Final Partial 
Rescission of Antidumping Duty Administrative Review of Freshwater Crawfish Tail Meat from the People’s Republic 
of China (“Final Results”), 67 Fed. Reg. 19,546, 19,547 (Apr. 22, 2002)) 
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1999, “had [Jiangsu] not been treated as a single entity with Ningbo 
* * * during that period[,]” id. at 8 and see Def.’s Resp. Pl.’s Comments 
on Commerce’s Remand Resp. of July 26, 2002 (“Def.’s Resp.”) at 6-25; 
(3) adequately provided the Court with a factual explanation of why the 
affiliation of Jiangsu and Ningbo was granted the dumping margin of 
2.75 percent if Jiangsu’s entries, that is, the entries of what is assumed 
to be an indelible member of the affiliation, were allegedly subject to 
91.5 percent, see Remand Results at 8-10; and (4) adequately provided 
the Court with Commerce’s legal and factual logic of Commerce’s deci- 
sion to determine a rate of 91.5 percent for Jiangsu pursuant to this 
Court’s June 4, 2002 order. See id. at 10-13. It is hereby 

ORDERED that the Remand Results filed by Commerce on July 26, 
2002, are affirmed in their entirety and Commerce is to impose a cash 
deposit rate of 62.77 percent for Jiangsu;* and it is further 

ORDERED that the preliminary injunction (enjoining Commerce from 
the imposition of the cash deposit rate determined by Commerce in Fi- 
nal Results, 67 Fed. Reg. 19,546, with regard to Jiangsu) granted by the 
Court in favor of plaintiff under the Court’s order of June 4, 2002, is dis- 
solved; and it is further 

ORDERED that this case is dismissed. 


4 The Court is satisfied with Commerce's determination that a cash deposit rate of 62.77 percent should be imposed 
on Jiangsu because Commerce has adequately demonstrated that Commerce's record of the last review during which 
Jiangsu’s predecessor actually performed provides Commerce and this Court with sufficient evidence to support a find 
ing that Jiangsu’s own performance (without accounting for the record associated with Ningbo’s) calls for the imposi- 
tion of a deposit rate different from 2.75 percent 
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ANNOUNCEMENT 


Chief Judge Gregory W. Carman has announced the call of the 12th 
Judicial Conference of the United States Court of International Trade. 
The Conference is scheduied for Wednesday, November 13, 2002 at the 
New York Marriott Marquis (45th Street & Broadway), 1535 Broadway, 
New York, New York and will commence promptly at 9:00 a.m. 

The theme of the Conference is: “The Future is Now—The Impact 
of Change on Practice at the Court.” 

The Conference will be attended by the Judges of the United States 
Court of International Trade, officials from the International Trade 
Commission, the Customs Service, the Departments of Justice, Com- 
merce, and Treasury; members of the Bar of the Court; and other distin- 
guished guests. 

More than 300 lawyers, the largest single gathering in the United 
States of attorneys interested in the field of customs and international 
trade law, have participated in each of the Court’s prior Judicial Confer- 
ences. 

All interested persons are invited to attend. The Conference program, 
registration forms and additional information may be obtained 
through the Judicial Conference page on the Court’s website, 
www.cit.uscourts.gov or by contacting the Clerk’s Office at 
212-264-2800. 


Dated: October 7, 2002. 


LEO M. GORDON, 
Clerk of the Court. 
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